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concluded a composition (contract) with the creditor in

consideration of payment of part of the debt the liability

of both of them will be released if the composition
stipulated the acquittal of both of them or of the debtor
only or if there was no stipulation (in this respect);
where the stipulation provided for the release of the

surety's liability and not that of the debtor the former's
liability is released only and the creditor has a

discretion of taking the entire sum of the debt from the

debtor or to receive the consideration of the composition
from the surety and claim the remainder (balance) from the

debtor.

Article 1045. - A surety who has guaranteed the price of a
thing sold will be released of the suretyship if the sale
has been rescinded or where the thing sold has been

replevined or restituted on grounds of a defect.

Article 1046.- The surety will not be called upon to
fulfil the provisional suretyship except within the time

limit of the suretyship and where this time limit has
expired the surety will be released of his obligation in
respect thereof.

Article 1047. - In case of death the surety guaranteeing

property the property which is guaranteed shall be claimed

od

from his estate.
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BOOK 3- PRIMARY RIGHTS IN REM

Title 1- The Right to Owmership

Chapter 1- The Right to Ownership Per Se

Section (i) - The scope of the means of protection and

restrictions on the right to ownership

the

(1) The Scope and the Means of Protection of the Right

to Ownership

Article 1048. Perfect ownership vests unto the owner a
right to dispose absolutely of that which he owns: through

use, enjoyment, and exploitation he shall enjoy (avail
himself of) the thing (ayn) owned as well as its fruits,

crops, and produce and may dispose of the thing itself
(ayn) by all the allowable means.

an

Article 1049. - (1) The owner of a thing also owns

everything which is deemed by usage to constitute

essential element thereof such as it cannot be separated
therefrom without the thing owned perishing, deteriorating,
or changing.

(2) The ownership of land includes that which is above

and below as far as can be usefully enjoyed in height and
in depth.

(3) The ownership of the surface of the land may by
agreement be separated from that which is above it and that

which is below it.

Article 1050. - No one can be deprived of his ownership
except in the cases and in the manner provided for by law

and
in consideration of a fair compensation payable in

advance.
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(2) Restrictions on the Right of Ownership

Article 1051. - (1) The owner may not dispose of his
property in a manner which causes excessive harm to his
neighbour; excessive harm will be eliminated whether it is
recent or old.

(2) The owner whose property is threatened with
sustaining harm as a result of excavation or other work
being carried out in the neighbouring land may demand theneighbouring
taking of the necessary precautions to avert the harm and
may also demand the suspension of the work or the taking of

such urgent precautions which are necessary until the court

has decided the dispute.

(3) Where a person who is disposing lawfully of his

ownership has suffered harm as a result of the action ofot

another person who has erected a construction near him he

shall eliminate such other person's damage himself.

Article 1052. The lower land will suffer (tolerate) the
water which comes down by a natural act from the higher

land such as rain water and the water water of of natural springs;

the owner of the lower land may not erect a dam to prevent

the flowing of the water and similarly the owner of the

higher land may not carry out an act which may increase the

tolerance of the lower land except within the limits

provided for in the law.

Article 1053. - (1) The owner of the land may use the rain

water which falls in his land and the water of natural
spring emanating from his land; if however its use or the

method of directing it tends to increase the burden of the

rivulet (brook) which the lower land must tolerate in

accordance with the provisions of the preceding Article a

compensation must be paid to the owner thereof in

consideration of such increase in the burden of the

rivulet.

(2) If by sinking, digging, or such other means the
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owner of the land has struck water in his land the lower

land must tolerate the rivulet of this water and the owner

thereof will be entitled to compensation for any harm

resulting therefrom (caused thereby).
(3) The provisions of the preceding two paragraphs

shall not apply to the houses, canals, orchards, and

gardens which are attached to dwelling houses which will

not be subject to any increase in the burden of the rivulet

beyond that which is provided for in the preceding Article.

Article 1054. - The owner of thethe land who wishes to erect

buildings thereon must arrange the construction of the roof

so that the rain water does not flow therefrom intointo his own

land, or into the public road, or in the adjacent land in

accordance with the specific laws in force for the time

being.

Article 1055. - Every person may irrigate his land from the

water of rivers and pubiie canais and may aig a passage
water of rivers and public canals and may dig a passage for

this water to his land all of whichwhich must be in accordance

with the specific laws and regulations.

Article 1056. - A person who constructs a private rivulet

or drain conforming with the laws and regregulations in forcе

for the time being has the exclusive right to the use

thereof.

Article 1057. - (1) The precincts of wells, springs,

private canals, as well as rivulets, waterways, and drains

belong to the owners thereof and no others may in any way

dispose of them: a person who sinks a well within the

precincts of a well owned by another person will be forced

to back-fill it but if the well has been sunk outside the

said precincts he shall not be forced (obligated) to back-

fill it even where his well takes the water of the first

well.

(2) There is no precinct for a well which a person has
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sunk in his own land; his neighbour may also sink a well in

his own property even where itit has attracted (wrested) the
water of the first well.

Article 1058. - (1) The owner of a land must allow passage

through his land of the water needed for the irrigation of

the land of another person which is situated at a distance

from the source of the water and which does not have water

for agricultural purposes and there is no means for the

water to reach it directly, as well as the drainage water

coming from the neighbouring lands to flow into the nearest

public drain provided he pays in advance to the owner of

the land an annual fee and provided also that such flowing

will not disturb significantly the enjoyment of the

landowner; when the land suffers damage by a canal or drain

which crosses it regardless of whether the same results

lfom tarure to ciedIfrom failure to clear the drain or by reason of the bad

conditions of the bridges, dams, or otherwise the owner of

the land has a right to claim compensation for the damage

done.

(2) The owner of the land shall also allow the

construction on his land of the technical installations

which are necessary for the passage and the rivulet needed

for the remote land provided that he receives in advance an

annual fee in respect thereof; he may avail himself of

these installations provided he bears such part of the

construction and maintenance thereof which is commensurate

with the advantage he obtained therefrom.

(3) Where the parties have failed

remuneration the court will estimate it.

to agree on the

Article 1059. - (1) The owner of a land which-is cut off

from or has no adequate exit on to a public road shall if

he cannot obtain an exit to the public road without great

expense or great difficulty have a right of way over the

neighbouring land as may be necessary for the appropriate

exploitation and use of his land subject to payment of an

3.4-290

IRAQ 3 & 4/1990: THE CIVIL CODE

annual remuneration payable in advance provided that he
does not exercise this right of way except over the landway excада олаr ana u

and at the place where the passage causes the least

possible burden.

(2) Where however the cut off from the public road was

the result of the division of an immovable (real estate) in

consequence of a legal disposition and it is possible to

provide an adequate right of way over parts of the land so

divided the right of way cannot be claimed except over

these parts.

Article 1060. - Every owner may erect a fence around that

which he ownsowns provided this does not bar the exercise of a

right belonging to an adjacent immovable; he may compel his

neighbour to place boundary marks along the borders ofoundary marks along

their adjoining ownerships and the costs of such

delimitation will be shared between them.

Section (ii) - Special kinds of ownership

(1) Joint Ownership

The Rights of the Landowners in Joint Ownership and Their

Duties in the Management of the Joint Ownership

Article 1061. - (1) When two or more persons own a thing
they are co-owners of the joint ownership and their shares

will be equal save proof to the contrary.

(2) Every co-owner in comcommon is the absolute owner of

his joint ownership share and is entitled to avail himself

of and exploit it in such manner which does not cause harm

to his co-owners and may dispose of it by sale, mortgage,

or other kinds of alienation even without their permission.
(3) A co-owner in common may lease his common share of

the ownership to a co-owner or a third party.

Article 1062. - (1) Every co-owner of the common (joint)
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ownership is a stranger as far as concerns the jointly

owned share of the other co-owner and may not dispose of
in such manner which is in any way prejudicial to
without such other co-owner's consent.

it

it

(2) Where a co-owner has disposed of a part of the

jointnt ownership property such disposal shall not have any
effect except where such alienated part falls to that co-

owner in case of a partition of the jointly owned property.
(3) The joint share of every co-owner is a trust in

the hand of the other co-owners and if he

through his encroachment he shall warrant.

has damaged it

Article 1063. - (1) The co-owners may avail themselves of

the entire jointly owned thing.

(2) Each one of the co-owners is entitled to avail

himself of his joint share; if he has availed himself of

all the thing without having obtained leave from the other
co-owners such as dwelling (habitation/occupancy),
sharecropping, hiring out, or other kinds of enjoyment he

is bound to pay them the comparable rent; but if he has

rented out the thing for more than the comparable rent he

is bound to give every co-owner his share of the nominate

rent charged.

Article 1064.- (1) Unless there is an agreement otherwise

the co-owners of a jointly owned property shall manage it
jointly.

(2) In the normal course of the management the
resolutions passed by the holders of the maiority of the

shares will be binding on all even the minority which had

dissented; in the absence of a majority the court shall
upon being petitioned by a co-owner take such action as is

necessitated by the circumstances and may in case ofcase 01

necessity appoint someone to manage the joint oroperty; the

majority may also choose a manager and fix the extent of
his powers of management.

(3) Where a co-owner has assumed the management
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without any objection being raised by the other co-owners
he is deemed to be their agent acting on their behalf.

Article 1065. - (1) The co-owners who own the major part of
the shares may subject to leave being given by the court
and in order to improve the use (enjoyment) of the jointly

owned property introduce such basic changes anges and and amendmentsame

to the object for which the property has been destined

which are beyond the limits of ordinary management.

(2) The court may order such measures as it deems fit

and may in particular order that the dissenting co-owner be

given a guarantee which will secure to him payment of the

remuneration to which he will be entitled.

Article 1066. - Every co-owner of the common (joint)

property is vested with a right to take such means as are

necessary for the maintenance (preservatpreservation) of the thing

even where said means were adopted without the approval of
the other co-owners.

Article 1067. The management and maintenance expenses

the common (joint) property as well as the taxes levied

thereon and such other costs which result from the

communality or which are prescribed on the property shall

be borne by all the co-owners each according to his share.

of

Article 1068. - (1) All the co-owners of a common (joint)

property shall contribute each according to his share
towards any repairs or renovations that may be needed
therefor.

(2) Where some of the co-owners are absent or where
some of them have refused to carry out the repairs or

renovations and some of them approved it those who wish theof them ap

repairs and renovations to be carried out may subject to

bue srlader

leave from the court carry them out and claim (the costs)me cos

from the other co-owners each according to his share of the
common property.
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Article 1069. - Where the thing in common (joint) ownership
has collapsed totally and some of the co-owners wished topsed toty
reconstruct it and the others refused the co-owners who

refused shall not be obligated to the reconstruction.

Elimination of the Communality

Article 1070. - Every co-owner may demand the partition of
the common property unless he is obliged to remain in the

communal ownership pursuant to a provision or stipulation;
the partition may not be prevented pursuant to the
stipulation for a period exceeding five years; an agreement
by the co-owners to maintain the communality for a longer

or an indefinite period shall not be effectual except for

five years; the stipulation of maintaining the communality

shall be enforced against the co-owner and against anyone
who succeeds him.

Article 1071. - (1) If none of the co-owners has been

interdicted they may partition the common property among
themselves by mutual consent in the manner they deem to be
expedient.

(2) A mutual consent partition of a real estate is not
concluded until registration in the Real Estate
Registration Department.

(3) The creditor of every co-owner may contest the
partition if it contained fraud detrimental to their
interests.

Article 1072. (1) If the owners have failed toto agreе on

the partition if one of them is interdicted the co-owner
who wishes to withdraw from the joint ownership will refer
to (petition) the magistrate's court to order elimination
of the joint ownership.

(2) If it is revealed to the court that the joint
ownership is susceptible to partition it will order that it
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be carried out; the joint ownership is deemed susceptible

to partition if it can be effected without any co-owner
forfeiting the benefit intended therefrom prior to the
partition.

(3) Where the joint ownership is a realty the land

will be surveyed and then parcelled on the basis of the
least (smallest) share provided considerationion in so doing
is made of the location, the quality, and all the other
attributes; consideration shall also be had that each share

will have a separate right of way to irrigation and
drainage and to the other servitudes; the value of the
shares will be fixed by a consensus of the co-owners
themselves and if they cannot agree the court will do so
using the services of an expert; where it is impossible for
each co-owner to receive his whole share in kind (in rem)

he shall be compensated for the shortage commensurately
even by a payment in cash (money); the shares shall be
allotted by lottery draw and on being completed the

partition is concluded and the court will make a decision
approving it.

be

is

(4) Where the joint ownership is a movable it wilt

divided into equal shares by using the measure which

normally used in measuring things of the same kind (specie)
and then distributed to the co-owners by a lottery draw.

Article 1073. - (1) If it is revealed to the court that the

joint ownership is not capable of partition it will order
the sale thereof.

(2) In this case the court will by using the services
of an expert estimate the comparable consideration udon

application being made to it by the plaintiff or by a co-by a o

owner: if the plaintiff has accepted to sell his share for

the estimated consideration the court will offer it to the

other co-owners in order to express their wish of buying

within 15 days from the date of the service of notice of
them to that effect; if all or some of the co-owners have

expressed a wish to buy for the estimated consideration the
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share will be sold to those wishing to buy and apportioned
equally among them but if a co-owner has offered a higher
price than that estimated ted an an auction auction will will be be carriedcarried out in
which the co-owners only will participate and the share

will be sold to the highest bidder.

(3) If the plaintiff has refused to sell atat the

estimated consideration or if none of the co-owners has

expressed the wish to buy and the plaintiff insisted on his
plaint the entire joint ownership will be sold in the

legally prescribed manner and the price will be divided

among the co-owners each one of them receiving according to

his share.

Article 1074. - If the joint ownership consisted of several
movable things of the same kind (specie) the jointthe joint
ownership shall be eliminated by dividing them mathematic-
ally.

Article 1075. - In a partition parcelling has preference
over exchange:nange: every partitionerioner will be deemed as having

always been the owner of the parcelled share which devolved

upon him and that he did not at all own anything of the

other shares.

Article 1076. - The co-partitioners warrant each other

against interference (impediments) or dispossession of some
of the shares due to a cause that existed previous to the

partition; each one of them will be liable in proportion to

his share to indemnify the beneficiary of the warranty
where the thing must be estimated as at the time of the

partition; if one of the co-partitioners happens to be

insolvent the share due from him will be bornerne by the
beneficiary of the warranty and by all the solvent co-

partitioners.

Article 1077. – (1) An application may be made to revoke a

partition which was effected by mutual consent if any one
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of the co-partitioners has established that he has suffered

excessive lesion as a result thereof; an action in that

respect will not be heard after the lapse of six months to

commence from the conclusion of the partition; the

defendant may suspend the proceedings and prevent a re-

partition if he has replenished in cash or in rem the

discrepancy in the share of the plaintiff.

(2) An excessive lesion exists if it is one quarter of

a tenth in dirhams (a money denomination) and one half of

one tenth in things ('arudh) and one tenth in animals and
one fifth in realties.

Article 1078. – (1) The co-owners may agree with each other

to an alternate use partition (mohaya'at) of the joint

property whereby each one of them will enjoy a parcelleda

part equal to his share of the jointly owned property; an
agreement of alternatete use partition for a period ofof more

than five years will not be valid and if no time has been

fixed for the alternate use partition it will be deemed to

be for one year renewable if the co-owner has not served

notice on the other co-owner of his wish not to renew three

months before the expiration of the current year.

(2) Alternate use partition which is based on time is

valid where all the co-owners agree to alternate the

enjoyment of the entire joint property each one of them
enjoying it for a certain period of time commensurate with
his share of the joint property.

Article 1079. - Partition by way of alternate use as much
as regards the legal capacities, rights, and obligations of
the co-partitioners shall be governed by the provisions
relating to the contracts of lease in as much as these
provisions are not inconsistent with the nature of the

alternate use partition.

Article 1080. - If the co-owners have not agreed
alternate use of

on

a movable and where none of them has asked
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for elimination of the joint ownership a co-owner who
demands alternate use partition must petition the

magistrate's court to carry it out (put it into effect).

Article 1081. - The co-owners in a joint ownership property
may not apply for the elimination of the joint ownership if
it is revealed from the object for which this property was
destined that it necessitates that the property must remain
always a joint ownership.

(2) Upper and Lower Levels, Party Wall and the Joint
Private Road

The Upper and Lower Levels

and

the

Article 1082. - Where a person owns an upper level

another person owns the lower level the owner of the upper
level has a right of permanency* on on the lower level and

ceiling is for the owner of the lower level; the owner

the lower level has a right on the upper level which will

shelter it from the sun and protect it from the rain.

of

Article 1083. – If the door of the upper and the lower

levels is the same each one of the owners may use it

The 
Adliyya coanation of Article 1192 of Majallat Al Ahkam Al
Adliyya concerning this Article reads: "...and as a result
the owner of the upper level may not s a resuit

place tree trunks thereon nor may he build a toiletng oruer level may not build 

room) if the same is detrimental to the lowar toilet rest
did thae ame 1s detrimental to the lower level; if he
did that which has been constructed will be demolished CAL
Hamidiyya and Al Khayriyva): similarmotisued (Al
amiya and Al Khayriyya); similarly the owner of the

lower level may not open a door or aperture therein if the
same is detrimental to the upper levelcue therein it the

detrimental to the upper level. Therefore each one
of them may do anything which is not detrimental to th
other." This was what Al Imamavns ot detrimental to the
has been ris was what Al Imamayn said which interpretation
has been adopted in Al Majalla. Al Imamayn opined thaation
satd acts are absolutely prohibited except where they aresaid acts are absolutely probibiti mamayn opined that the

not beyond any doubt harmful such as driving in a smal
medium nail: but if im such as driving in a small or

medtum nail; but if it is uncertain whether the act is
harmful or not Al Imamayn opined that it will he he act 1s

this latter interpretation has been preferred (refer to Al
this latter interoretatiu odtued that it will be forbidden;
Khaniyya and Jami'e AlAl Fosolayn).
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jointly with the other and neither of them may prevent
other from using it for entry and exit.

the

Article 1084. - Where the owner of the lower level has
wrongfully demolished his lower level he must and will beforced to rebuild it.

Article 1085. - (1) If the lower level has been demolished
or needed restoration the owner thereof must rebuild or
restore it; if he has abstained to do so and the owner of
the upper level has rebuilt it after having obtained
permission from the court or the owner of the lower level
he may claim from the latter that which he hadhad incurred on
the restoration up to the universally accepted limit but if
he has restored it without having obtained leave to do so
he has no recourse except for the lesser of the two values

of the building at the time of the reconstruction or at the
time of the recourse (claiming).

(2) The owner of the upper level may in both cases
prevent the owners of the lower level from enjoying it
until he has paid him his right; he may subject to leave

from the court lease it out and recoup his right from the
rent.

Article 1086. - (1) The owner of the upper level may not

erect a new construction on his level nor may he increase
the height thereof without leave given by the owner of the
lower level

vel except where the same is not detrimental to the
lower level in which case he may carry it out without need
for permission.

(2) The owner of the lower level may not carry out any
innovation which is detrimental to the upper level; if the

lower level has been dilapidated (demolished) and the owner
thereof has restored it he may increase its height such as
will not be detrimental to the owner of the upper level
subject to the laws governing construction.
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Party Walls

Article 1087. - (1) Either co-owner of a party wall may

place thereon wooden or other (beams) equal to the number

placed by the other co-owner provided that neither of them
will place thereon such wooden or other beams which exceed

the support capacity of the wall; neither of them may

increase the number of wooden or other beams placed thereon

without having obtained the permission of the other.

(2) If the party wall has become unserviceable* for

the purpose for which it has been customarily destined the

expenses of its repair or restoration will be borne by the

two parties equally.

Article 1088.- (1) If a party wall has weakened and it was

feared that it will collapse and if a co-owner wanted tose and a cо-омнај wanted o

demolish it but the other has has refused refu thehe latter will be

compelled (forced) to accept the demolition.

(2) Where a co-owner is willing to reconstruct a party

wall which has collapsed and the other has refused to agree

to the reconstruction the latter will be forced to (agree)
to the restoration; the willing co-owner may subject to

leave being granted by the court restore the wall and claim

from the delinguent to pay his share of the costs of

restoration.

Article 1089. - (1) Neither of the co-owners of a party
wall may proceed to raise or add to the construction

without the permission of the other co-owner.

(2) If however either co-owner hasco-owner has a serious interest

in raising the wall he may do so provided he does not cause

great damage to the other co-owner; he solely shall pay the

expenses of the raising and maintenance of the raised part

and must also do whatever is necessary for rendering the
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wall capable of bearing the excess weight arising from the

iaisiug wion osing any
raising without losing any of its strength; if the party
wall is incapable of bearing the raising the co-owner who

wishes to do the raising shall reconstruct (rebuild) the

entire wall at his own cost such as the increased thickness

lies as much as possible on his side of the wall and the
reconstructed wall of the upraised part shall remain the

joint ownership of the parties and the neighbour who had

erected the rise shall not be entitled to compensation.

to

of

Article 1090. - The neighbour who has not contributed

the costs of raising (of the wall) may become a co-owner

the raised part thereof if he pays his share of the costs

incurred (for the raising) and the value of that part

the land on which the increased thickness lies, if any.

of

Article 1091. - In the absence of proof to the contrary a

at

wall which at the time of its construction separated two
buildings is deemed to be a party wall up to the point

which it ceases to be a common wall (of bifurcation of) the
two buildings.

Article 1092. - (1) A neighbour may not compel his

neighbour to erect a wall or other thing thing on on ththe boundaries

of his property or to assign to him part of his wall or

the land on which the wall is standing except in the case

provided for in Article 1090 (hereof).

of

(2) The owner of a wall may not however without strong
cause demolish it on his own initiative if the demolition

injures his neighbour whose property is closed in
(screened) by it.

Jointly Owned Private Road

More details can be found in Article 1210 of Majallat Al

Article 1093. - A co-owner of a jointly owned private road

may not do anything on it be it injurious or not - except
Ahkam Al Adliyya.

pursuant to a permission given by the other co-owners.

3.4-300
3.4-301



IRAQ 3 & 4/1990: THE CIVIL CODE

Article 1094. - Where a co-owner of a private road has

barricaded (blocked up) his door which opens on this road
he shall not as a result thereof forfeit his right of

passage on the jointly owned private road: he and his
successors after him may re-open the door on this road.

Article 1095. - The restoration of aa jointly owned private
road is the responsibility of the respective co-owners
where the owner of a house lying at the place of entry to

the road will together with the other co-owners of the roadthe road will togeth the other co-owue

contriibute to the restoration costs but he will not

contribute with any one of them to the costs of restoration

of the remaining part of the road and so on until the enduo os

of the road where the last co-owner will bear alone the

costs of restoration after having contributed to the

restoration costs of the respective shares of the other co-

owners*.

Article 1096. - A jointly owned private road may neither be

partitioned nor may it be sold separately (independently).

* Article 1326 of Majallat Al Ahkam Al Adliyya deals with a

case like this one: "An example is given of a river whichcase like this one: "An example is given of a river which

is jointly owned by 10 persons which needed dredging where
the costs of dredging will be borne as follows: the personpers

nearest to the access will bear a share with the other

nine as far as the end of his land; from thence the othernine as far as hieed share witn the otner

nine will each bear the costs to the end of his land and sonine will eacn bear the costs to the end ot nis land and so
on until the last owner of the land is reached who will
bear the cost of the last part alone after having
dadne cos2 01 he last part alone atter having
contributed to all the costs of the shares of the other
nine who preceded him; the ninth will contribute to the

costs of eight shares in addition to the cost of his share
and so on in reverse order.so on tn reverse order.

"All this was according to the interpretation of the

greatest imams which was opposed to that of the two imams:
greatest imams which was opposed to that of the two imams:
the assumption being that the first will need to dredge the

distance in his property wherein flows the river and
thereafter he does not need the water flow. Reference is

made to Article 87 of A1 Majalla which provides that the
Al 

benefit obtained must be equal to the sufferance endured".
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Article 1097. - (1) No other than the co-owners of
jointly owned private road have a right of passage or
opening a door thereon.

a

of

(2) Passers on a a public road may however in cases of

congestion have access to the private road; the owners of

the private road may not block access thereto.

Chapter 2 - The Causes of Acquiring Ownership

Section (i) - Acquisition of ownership ab initio

(acquisition)

Article 1098. (1) A person will appropriate a free

ownerless movable who took possession thereof with the

intent of owning it.

(2) The acquisition will be real by actual (physical)

taking possession of the thing such as reaping, grass

cutting, wood from mountain trees, and will be ipso facto

(of legal consequence) by preparation of the cause for

acquisition such as where one placeses a container to collect

the rain water or sets a snare for game.

Article 1099. - (1) Water, grass, and fire are free and the

people (general public) are partners in these three: they

may benefit therefrom (take advantage thereof) and acquire

water and grass provided no harm is caused.

(2) The grass which grows in the oroperty of another

person incidentally (without the intention of the owner) is
deemed toto be ownerless (free) but the owner may prevent a

third party from entering his property.

(3) Human beings (man) and animals are entitled to

drinking (lip) water which has not been acquirel and to the

water of drinking places (fountains) and canals which are

owned by third parties provided no harm is caused.

Article 1100. - (1) Every person may cut from ownerless

(free) mountains (which have not been bee designated from olden
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times as forests and firewood collecting sites for the
inhabitants of villages and towns) trees, (fire) wood,

stones and other materials which are needed for

construction fuel and the making of agricultural implements

and man's other needs.

(2) Where a pasture (grazing land) (other than

pastures which have been allotted from olden times to the

inhabitants of villages and towns) lies within the

boundaries of a village the inhabitants of this village

may graze their cattle therein and benefit from its plants

without having to pay any dues; other villagers may if this

is not detrimental to the villagers of this village graze

their cattle in this pasture and may also benefit from its

plants in accordance with the provisions of the law.

Article 1101. - A buried or hidden treasure the ownership

of which no person is able to provide will belong to the

owner of the immovable property if the land is owned and to

the State if it is an Amiri land and it will belong to the

wagf (dedication/endowment) (de if the land has been validly

constituted as a wagf.

Article 1102. - (1) Hunting and fishing are permissible

may be taken as a profession.

and

(2) It is a condition for hunting/fishing that the

animal is out of reach of man by its capacity to run away

where the hunter/fisher acquires it by his action intending

to hunt/fish it.

Article 1103. - - The right to hunting/fishing, things found

(recovered) or archeological things will be regulated

specific laws.

by

Article 1104. - A movable thing becomes ownerless if its

owner has abandoned it intending to give up the ownership
thereof.
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(1) If an Iragi national fills up pursuant

to a permission grantedranted by the Government
rnment part of the sea

he becomes the owner of the filled up part;t; but if such

person has obtbtained a permit but failed withithin three years
to fill up the permit is third party mayrmit is cancelled where a thi

an

fill upup after having obtained a licence for himselflf.

(2) If the filling up was carried out withonout a

government permit that part which has been filled up
becomes the private ownership of the State and will be sold

to the person who filled it up against a comparable price;

if he does not accept (to buy) it shall be sold (by public
auction) to whoever is successful in the bidding; the

person who has filled up (part of the sea) and has erected

thereon constructions shall not be required to pay except
the comparable price of the land to the exclusion of the

constructions (works); where the immovable property has

been sold by public auction the Government will take from

the price thereof the value of the land and will give the

remaining balance to the person who carried out the filling

.dn

Section (ii) - Acquisition of ownership through death

(1) Inheritance

the
Article 1106. - (1) An heir will acquire by inheritance
movable and immovable property of and the rights which
exist in the estate.

(2) Determining the heirs hei and fixing their shares of

the inheritance and the conveyance of the property of the
estate will be governed by the provisions of the Islamic
Shari'a and the specific laws.

Article 1107. - (1) The ordinary creditors of the estate

as well as the devisees will prove their claims in order to

gain their rights in the estate which the heirs have

conveyed to a third party or had created rights in rem
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thereon.

(2) This right (of theirs) is extinguished after the

lapse of three years from the date of the debtor's death;
where this time limit has expired the disposal of the heirs

in the estate shall be effectual as regards them unless the

disposal was made in collusion with a third party to harm

them.

(2) Wills

Article 1108. - (1) A devisee acquires by a will

property to be devised to him.

the

(2) A will may be made to an heir neir oror other than an

heir up to one third of the estate; it will not be executed

in regard to the surplus exceeding the one third except by

being allowed by the heirs.
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Article 1109. (1) Every disposal conveying property made

by a person during the illness of death* which is intended

to be a donation or favouritism contained therein be deemed

a disposal to be effectual after the death and is governed

by the provisions concerning wills regardless of the

nomenclature given to it.

(2) Release by the sick person during the illness of

his death of his debtor's liability is deemed tantamount

the provisions governing wills regardless of whether he is

According to Majallat Al Ahkam Al Adliyya (Article 1595):

"The illness of death is that in which prevails the fear of
death when the patient in the case of a male (sick person)

is incapable of attending to his interests outside of his
house." Explanation by Baz: "Such as when a jurist is
incapable of going to the mosque and the marketer

(businessman/shopkeeper) to come to his shop" (Durrnede1a 61 mosashon⑈ i

Mukhtar); in "Rada Al Muhtar" it is stated that the
knt ка utat it is stated that te

intention must be the incapacity to do similar acts like

coming to the mosque or to the shop to transact the
business that is carried out by the person concerned;

person whose profession is a hard one such as a muleteer,
porter, stone breaker or carpenter, etc...such occupations
cannot be carried out in case of a minor sickness which iscannot be carried out in case of a minor sickness which is
not an illness of death; the illness of death or no illness

depends on the occupation being carried out by the persondepends on the occupation being carried out by the person

concerned. This applies in regard to a person who was
unahle ites t
unable to go out of his house prior to the illness but if
he was unable to go out prior to the illness because of old
ne was udte go pror to ehe ithess because ot old
age or a defect in his feet; the main thing that must be
considered is the fear or perishing.considered is the tear or perishing.

"Abu Layth said that being confined to bed is nota

condition tor considering a person to be in the illness ofcondition for considering a person to be in the illness of

death but what counts is the prevalence of the fear of

perishing or where in most cases the illness results inperishing or where in most cases the illness results in
death although the man was able to leave his house because

ofvinе
the sickness must be such that the likelihood of dying
prevails; this interpretation must be adopted because

 I

knew that it was the 'fatwa' opinion of Sadr Ash Shaheed...
The tenor however of the statements of some of them (the

jurists) maintain that eveatements ot some of them (the
jurists) maintain that even where a person suffers an
illness which results in death which illness was suffered
when the man was sath which iliness was suffered
when the man was still able to go out and look after his

interests he will not be considered as being ill in such
ase; there is however a medium course between the twо
the
thecieories which says that when it is known that he is
sujaffering from an illness which is on own that he isthe increase to
cos
cessation of lite is maintained but if it was not knowncessation of life is maintained but if it was not know

the incapacity to leave home and transact business will be
considered. This is my inferenc

3.4-306 3.4-307



IRAQ 3 & 4/1990: THE CIVIL CODE

an heir or not; the same thing applies to a guarantee

entered into during the illness of death.

Article 1110. - No person may Juring his illness of death

pay the debt of any of his creditors and nullify the rights
of his other creditors; he may however pay the price of

the property which he has purchased or the loan which he

has contracted during his illness.

Article 1111. - (1) If a person has during the illness of

death acknowledged a debt to an heir or other than an heir

and if the acknowledgement was by way of alienation it will

be tantamount to a will or if it was by way of information

or was an admission of having received a trust (deposit)

belonging to him or the consumption of a trust (deposit)

entrusted into his care which has been established without

his acknowledgement the acknowledgement will be effectual

against all his property even where the heirs have not

allowed it; confirmation by the heirs of the acknowledge-

ment during the lifetime of the legator is binding on them.

(2) The person in whose favour the acknowledgement has

been made by the sick person shall not be entitled to that

which has heen acknowledged inin his favour in accordance

with the provisions of the preceding paragraph except after

payment having been made of the debts of health (the debts

which had been incurred incurred when the person was in good

health); the debts which have been established as being due

From the sick person at the time of his illness without

being acknowledged by him are deemed to be tantamount to

debts of health; these will also be paid together with the

debts of health before the debts that have been established

by the admission of the sick person at the time of his
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be due from the debtor when the creditor was in good health
the acknowledgement shall be effectual vis-a-vis thethe acxnowledgemenc sh
creditors (whose debts had been incurred during the
debtor's good health); but where the debt has been

established to be due from the debtor during the illness of

the creditor the acknowledgement shall not be effectual

vis-a-vis the said creditors.

(2) If the (sick) person has acknowledged having stood

security while he was in good health for a debt owing to a
third party his acknowledgement shall be effectual on all

his property but after the debts incurred during his good

health as well as the debts tantamount thereto have been

discharged.

Section (iii)- Acquisition of ownership among

living persons

(1) Accession

(a) The right of accession in respect of immovable

Accession by Act of Nature

property

Article 1113. The alluvium which is brought by a river to

the land of a person will belong to that person; but if the
alluvium formed a new land it will belong to the State even

when it is connected with the land of a third party; the

neighbours are entitled to acquire it against payment of

the comparable price.

Article 1114. The alluvium of lakes and of the sea as

well as the islands that are formed in the streams ofsickness.
rivers or in lakes belong to the State.

Article 1112. - (1) If during the illness of his death

person has acknowledged having received a debt owing to him

from a third person and if the debt had been established

a

Article 1115.- Land uncovered by the sea, lakes, or rivers

will be the private property of the State; the neighboursto
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may acquire it against payment of the comparable price.

Article 1116. - If a river has taken a new stream leaving

its previous stream the owners of the neighbouring

immovable are vested with a right to acquire this previous

stream (course) against payment of the comparable price

each taking that part lying in front of his land up to a

notional line lying in the middle of the old stream and the

price of the old stream will be distributed to the owners

of the land which has been occupied by the new stream each

according to the part of the land he lost to the stream.

Accession by Act of Human Beings

Article 1117. - All buildings, plantations, or other

constructions existing on or below ground will be deemed as

having been carried out by the owner of the th land at his own

expense and will belong to him save proof to the contrary.

Article 1118. - Buildings, plantations, or other

constructions carried out by the owner with materials

belonging to another (a third party) will belong to the

owner of the land if it is not possible to remove or uproot

them without causing gross damage to the owner of the land:

he must pay the value thereof and compensation if relevant;

but where it is possible to remove or uproot them without

causing gross damage the owner thereof (of the materials)

may recover them if he is willing to do so and the owner of

the land will bear the expenses of the removal or of the

uprooting.

Article 1119. - If a person who with his own materials has

erected a building or constructed other installations

(works) or planted trees on a land which he knows to be

owned by a third party whose consent has not been obtained

the latter may demand the removal or the uprooting of that

which has been constructel or planted at the cost of the
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person who carried out the works; if the removal or the

uprooting is injurious to the land he may acquire such
works at their value due for removal/uprooting (at their

break up value).

Article 1120. If a person has erected a building, planted

plantations, or constructed other installations with

materials supplied by himself on land which is owned by
another person alleging to have lawful grounds for so doing

if the value of the works as existing is more than theng is more

value of of thethe land the person who carried the works may

appropriate the land against payment of the comparable
price; but if the value of the land is not less than the

value of the works the owner of the land may appropriate

them against payment of their value as existing.

Article 1121. - Whereere a person has with own materials

constructed installations on the land of another person

with his permission the owner of the land may not in the

absence of an agreement between them as to the fate of theagsauce of an

work demand the removal thereof; if the owner of the work

carried out has not demanded the removal (break up)

thereof the owner of the land shall pay to him the value

thereof as existing.

Article 1122. Where a person has carried out plantations

or other installations with materials belonging to another

person on the land of someone the owner of the materials

may not demand the restoration thereof to him but he may

claim compensation from the person who carried out the work

and may also claim from the owner of the land up to the

balance remaining due from him to the owner of the work of

the value of such work.

Article 1123. - If after a co-owner has without obtaining

the permission of the other co-owners carried out work or

built a house for himself on the jointly owned property
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which is susceptible to partition if the other co-owners

have demanded partition of the property it will be

partitioned; if such construction falls within the share

which fell to the builder he becomes the owner thereof; but

if it fell within the lot of another co-owner he may

require the builder to demolish the work.

Article 1124. - Where a third party has sown seeds in the

land of another person without his permission and the seeds

sprouted the owner of the land has an option to appropriate

the seeds against something similar or to leave the land in
the seeds against somah 01 t0 leave the lan Tu

possession of the stranger until the harvest against

payment of the comparable rent.

(b) The right of accession in respect of movable

property

Article 1125. - If two movable things belonging to two

different persons have become joined together such as it

would be impossible to separate them without being damaged

or causing great expense and in the absence of an agreementag

between the owners thereof the owner of the movable having

the greater value shall own the other movable against

payment of its value provided the accession was fortuitous.

(2) Acquisition by Contract

Article 1126. - (1) The ownership of movable and immovable

things is conveyed by contract.

(2) A contract of conveyance of ownership shall not be

concluded unless the legally prescribed procedure has been

observed.

Article 1127. - The undertaking to convey the title of an
immovable property is confined to an obligation for damages
if either party has breached its undertaking regardless of
whether or not damages have been stipulated in the
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(3) Pre-emption

Article 1128. - Pre-emption is a right to appropriate an

immovable property which has been sold even forcefully

against the purchaser for the price of purchase as well as

the usual expenses.

Article 1129. - Pre-emption is established first for a co-

owner of a
of a jointly owned immovable property; secondly for

a joint right of servitude over the immovable sold; thirdly

for the contiguous neighbour in the following two cases:

(a) matter ofif the two immovables - the subject

pre-emption and tne propercy lof wu
pre-emption and the property for which pre-
emption is incumbent are houses or plots for

building houses thereon;

(b) if the immovable sold has a right of servitude

over the immovable of the neighbour or where the
immovable of the neighbour has a right of

servitude over the immovable sold.

Article 1130. - (1) A co-owner of the land of a wall is

deemed to be tantamount to a co-owner of the same immovable

property and ranks immediately after a co-owner of
jointly owned property.

a

(2) Where the lower and the upper levels belong to two

different persons each one of them is deemed to beditterent per

contiguous neighbour of the other.

a

Article 1131. – (1) In the case of several pre-emptors the

exercising of the right of pre-emption shall be according

to the arrangement laid down in the preceding two Articles.

(2) In the case of several pre-emptors of the same

degree the entitlement shall be among them equally; in
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case of co-owners of accessory rights the singular co-owner
pre-emptor shall however have precedence over the universal

co-owner; he who has a right to irrigation from the
penetration branching from the private river shall have

precedence over he who has a right of irrigation from the

river; joint rights of irrigation shall have precedence
over the co-rights of passage.

Article 1132. - If the purchaser of the immovable property

the subject matter of the pre-emption satisfies the

conditions which qualify him to be pre-emptor he shal1 be

preferred to those pre-emptors who rank equally with him or

who are of a lower degree than him but those who rank
higher shall have precedence over him.

Article 1133. - (1) Pre-emption is not established except

by the sale of the immovable property which is the subject
matter of the pre-emption and the existence of the cause

necessitating it at the time of the sale.

(2) The property the subject matter of the pre-emption
must be an immovable which is owned and the sale thereof

must have been effected legally; the immovable rendering

incumbent the pre-emption must be the property of thehe pre-

emptor at the time of the sale of the immovable the subject
matter of the pre-emption and must remain owned by him

until the pre-emption has been adjudged or until an

amicable settlement has been reached in respect thereof.

(3) When the pre-emption has been established it shall

not be voided by the death of the vendor, the purchaser or
the pre-emptor.

Article 1134. - An action for pre-emption shall not be
heard:

(a) if the sale has been effected by public auction

through the judiciary of the administration;
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(b) if the sale was effected between the spouses, the

ascendants and the descendants, or between the

(c)

(d)

(e)

collaterals to the fourth degree;

if the immovable has been sold to be made a place

of worship or to be annexed to a place of worship

and has been registered as such in the Land

Registration Department;

if even before thehe sale the pre-emptor has

renounced his right to the pre-emption expressly

or impliedly;

if the immovable rendering the pre-emption

incumbent is a waqf;

(f) if six months have elapsed from the day when the

sale was completed; this time limit runs even

against interdicted and absent persons.

Article 1135. - Pre-emption is indivisible: the pre-emptor

may not claim by pre-emption some of the immovable the

subject matter of the pre-emption and leave the other part

but in case of several purchasers who purchase from one

vendor the pre-emptorptor may take the share of some of them

even though it is jointly owned and leave the remainder.

Article 1136. - (1) The pre-emptor mustmust claim the entire

thing pre-empted (the subject matter of the pre-emption)

even here there are several pre-emptors who qualify for

pre-emption; a pre-emptor who has abandoned his right to

pre-emption before a judgment is rendered or before mutual

agreement shall forfeit his right and the other pre-emptors

shall take all (the entire) thing being pre-empted but

pre-emptor does not forfeit his right if he has abandoned

his right after a judgment has been returned or aftera

mutual agreement has been reached.

a
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(2) No pre-emptor may asassign his right (of ore
emption) to a third party or to another pre-emptor and if

he did he forfeits his right.

Article 1137. - Where a person has purchased an immovable

property susceptible to pre-emption and then sold it before

the pre-emptor claimed his right of of pre-emptionpre-emption such right

lapses and a (right) of pre-emption is revived for him
against the second purchaser.

Article 1138. - A person who intends to exercise his right

of pre-emption must declare his wish of so doing to both

the vendor and the purchaser or to the Department of Land

Registry within 15 days from the date of service on him of
a formal notice of the sale by the vendor or the purchaser

and failing which he shall forfeit his right (of pre-
is figaa iok

emption): said notice must contain a clear statement of the

immovable and of the price and the conditions of the sale

and the names of the vendor and the purchaser and their

domiciles otherwise the notice will be null and void.

Article 1139. - (1) On pain of forfeiting his right (of

pre-emption) the pre-emptor must com
pre-emption) the pre-emptor must commence proceedings of

the pre-emption against both the vendor and the purchaser

within 30 days from the date of declaring his wish (to
exercise his right).

(2) The proceedings ofof pre-emption are deemed to

among the cases to be dealt with urgently (dispatched).

be

Article 1140. - The pre-emptor shall on commencing the

proceedings of pre-emotion deposit in the treasury of the

court within the jurisdiction of which lies the immovable

the subject matter of the pre-emption a sum equal to one
half of the real price of the sale; if he has failed to
make said deposit he shall forfeit his right of pre-
emption.
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Article 1141.- The pre-emptor's ownership of the immovable

the subject matter of the pre-emption is established on
enforcement of the judgment of pre-emption by registrationentorce

in the Land Registry Department or on registration in the

Land Registry Department in case of mutual agreement on the

pre-emption.

Article 1142. - (1) The pre-emptor shall vis-a-vis the

vendor be subrogated in all the rights and obligations ofvendor ge snorogated tn

the purchaser but he may not take advantage of the time

limit granted to the purchaser for payment of the price

unless the vendor has agreed.

(2) Where the immovable which has been taken by pre-

emption has been revendicated the pre-emptor may not claim
the revendication warranty except from the vendor.

Article 1143. - (1) If the purchaser has erected

constructions or planted trees on the immovable the subject

matter of the pre-emption before he has been served of the

intention to exercise the right of pre-emption the pre-

emptor is bound to pay to the purchaser the increase

occurring to the value of the immovable by reason of the

construction or plantation.

(2) Where however the construction or plantation was

effected after notice has been served of the intention to

exercise the right of pre-emption the pre-emptor may demand

the demolition/uprooting of the work; if the demolition/

uprooting is detrimental to the immovable he may retain theποναθχe he lay tetatn the

construction or plantation against their value due for

break up.

Article 1144. - Any disposal of conveyance or any right in

rem charged on the immovable the subject matter of the pre-
emption shall not apply to (be effectual against) the pre-

emptor if the disposal or charge has been made after notice

has been served of the intention to exercise the pre-

emption right; the registered creditors will however retain
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their rights of preference on that part of the price of the
immovable which reverted to the purchaser.

(4) Possession

Article 1145. – (1) Possession is a material situation by
which a person dominates (controls) actually directly
himself or by an intermediary a thing which may be the
subject of dealings or exercises actually a right.

(2) Possession does not result from an act done by a

person because it is merely permitted or tolerated by

third party nor will it result from recurrent acts.

a

Article 1146. - If possession has been coupled with
coercion or was obtained secretly or if it contained
confusion (was dubious) it shall not have an effect vis-a-

vis the person who was the subject of coercion, or from

whom possession has been concealed, or who has been

confused in respect thereof except from the time when these
defects have ceased.

Article 1147. - Where a dispute has arisen between several

persons as to the possession of one and the same thing the

person who has actual possession thereof will be deemed to

be the possessor until proof to the contrary has been

adduced unless it would be revealed that the actual

possessor (for the time being) has obtained the possession

from a third party by defective means.

Article 1148. - (1) A person is of good faith who has

possession of a thing not knowing that he is encroaching
on the right of

of a third party; good faith is always
presumed unless there is proof to the contrary.

(2) The good faith of the possessor shall not cease
except from the time when he becomes aware that his

possession is an encroachment on a third party's right; a

person is also considered of bad faith who has usurped
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possession from a third party by coercion even though he

believed that he has a right to a possession.

(3) Unless there is proof to the contrary possession

will retain the capacity which commenced at the time of

acquiring it.

Article 1149. - (1) Possession is transmitted with all its

features to a universal successor in title; if however the

successor in title has established that he was in his

possession of good faith he may invoke the same even where

his predecessor was of bad faith.

(2) The successor in title - be he singular or

universal - may add to his possession the possession of his
predecessor as regards the effect which results from the

law.

Article 1150. - (1) If dispossessed the possessor of an
immovable may apply to the magistrate's court within one

year from the date of dispossession to have the realty
kodsip is ead eo

restituted to him; if the dispossession was made

clandestinely the time limit begins from the time when it

has been revealed; a person who exercises possession on

behalf of another person may also claim to be reinstated in

possession.

(2) If the person who has been dispossessed has not
been in possession for one year from the time of

dispossession he may not recover possession except from a

person who does not have a better possession; the best

possession is that which is based on a legal title; where

each party has produced a legal title the holder of the
title bearing the precedent date shall have preference

regardless of whether the realty was received from the same

or from different persons; i: either of them has received

the realty from the other the holder of the title with the

latter date shall have preference; if the titles are of

equal value or if neither possessor has a title the person

with the prior possession shall have preference and if the
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possession was on the same dates possession will be (2) IE the construction or plantation lies on a part

of the disputed immovable these provisions shall not be

applied except on said part and the plaintiff's possession

will be reinstated on the remaining part of the immovable.

adjudged jointly to them.
(3) Where the person who has been dispossessed has

without resorting to legal means reinstated his possessionоебт means reinscat
by coercion and dominance and the other party has claimedion and рошт

reinstatement of his previous hand (possession) a judgment
will render reinstating his possession and the first
possessor shall thereafter have to resort to the legal
means for having his possession reinstated.

Article 1151. - If the possessor has commenced proceedings
of dispossession for reinstatement of his possession he may
demand that the defendant be prevented from erecting

buildings or planting trees on the disputed realty for the
duration of the proceedings provided he provides adequate
securities for any damages that might be suffered by theby th

defendant if it would be revealed that the plaintiff had
no right to his case (unsuccessful in the proceedings).

Article 1152. (1) If the defendant had erected buildings or
planted trees on the disputed immovable prior to the issue
of an order preventing him from doing so he may demand that
the buildings and trees remain in his possession until the

sod

case of ownership has been decided provided he provides

drusia

securities which are adequate for such damages as may be

suffered by the plaintiff in case the defendant has failed

to establish his ownershio and also provided that he
commences the proceedings of ownership within one month
from the date of providing the aforementioned securities;
if he has failed to provide said securities or delayed
commencing the ownership proceedings beyond the aforesaid
time limit the immovable shall together with all the

constructions and trees introduced thereon be delivered to

the plaintiff if he has provided the adequate securities
and failing which the said things will be handed over to a
gerson who is known for his trustworthiness and

respectability ('adl).
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Article 1153. - (1) If the defendant has crops on the

disputed immovable which have ripened and has been ordere

to give up possession he will1l be ordered to reap (harve

the crops and deliver the immovable vacant to th

plaintiff.

(2) If the seeds have not grown to fruition the

plaintiff has an option either to give the comparable, or

the value, of the seeds and acquire ownership thereof or

wait until the crops have ripened and been harvested indr

consideration of payment of the comparable rent of the

immovable.

(3) If the seeds have sprouted but not ripened yet the

plaintiff has the option of either waiting until the crops

have ripened and have been harvested in consideration of

the payment of the comparable rent of the immovable, or

taking delivery of the immovable with all the crops thereon

if he has provided adequate securities for the damage that

may be suffered by the defendant ifif his ownership has been

established thereto. The plaintiff will however be liable

for the value of the seeds only if the ownership of the

defendant has not been established.

and

Article 1154. - A person who has possession of an immovable

which continued (uninterruptedly) for one full year

then his possession was impeded he may within one year from

the date of the impediment commenceence proceedings for

elimination of this impediment before the magistrate's
court.

Article 1155. - (1) A person having possession of an

immovable which continued for one full year who

reasonable grounds fears that he be impeded by new

on

work
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which threaten his possession thereof may file a claim in

the magistrate's court pleading the suspension of said work
provided they have not been completed and provided also
that one year has not elapsed on the commencement of said
work.

(2) The court will render an interlocutory judgment to

suspend or continue the work; it may in both cases order

the presentation of a suitable security which in case of
rendering a judgment suspending the work be a security for
reparation of the damage resulting from said suspension

where it has been revealed by a final judgment rendered on
the subject that the objection to the continuity of the

work was baseless; the security will in case of a judgment
ordering the continuation of the work be a security for

removing all or some of the work in reparation of the

damage which will be suffered by the plaintiff if it will

be revealed that he was rightful in his claim by a final

judgment on the subject.

Article 1156. - A judgment of dispossession and reinstate-
ment of possession, a judgment eliminating impediment, or a
judgment suspending new work does not entail the successful

party to acquire the ownership of the immovable.

Article 1157. - (1) Until the contrary has been established
a person who has possession of thing will be deemed to be
the owner thereof.

(2) Where a person has claimed that his possession is
based on a personal right or on a right in rem other than

ownership possession is deemed as a presumption of the

existence of this right until the contrary has been

established; the possessor may not adduce this presumption

against the person from whom he has obtained the
possession.

Article 1158. - (1) A person who has possessed a movable or
an immovable which is not registered in the Land
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Registration Department on the assumption that it is his
own property or has possessed a right in rem over a movable

or a right in rem which is not registered over an immovable
and if this possession has continued uninterruptedly for 15

years in case of denial a case claiming ownership or a

right in rem brought by any person without lawful excuse

will not be heard against him.

(2) If the possession was of an immovable or of a

right in rem which has not been registered in the Landhot been regi

Registry Department and if the possession was coupled with

good faith and was based at the same time on valid grounds

the time limitation preventing the hearing of the case will

be five years; the existence of good faith must not exist

except at the time of receiving the right.

(3) A valid ground is a title or an event which

establishes the possession of the

following means:

immovable by any of the

(a) acquisition of wastelands (mawat);

(b) transmission of property by inheritance or will;

(c) gifts (donations):

(d) sale or conveyance.

Article 1159. - Save proof to the contrary if possession

notssassod it

has been established at a certain previous time and if ital a ce

is still existing (for the time being) this isa

presumption of the existence of possession during the
intervening period (period separating the two periods).

Article 1160. - (1) No one can set up prescription contrary
to his title: that is to say that no one may by himself andho one may

in his own interests change the cause and origin of his
possession.

(2) A person may however set up time limitation if the
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nature of his possession has changed either by the act of

a third party or by setting up (himsel) an adverse claim

against the owner; the running of the prescription in this

case will not run except from the date of such change.

Article 1161. - Prescription is not interrupted by the loss

of possession if the possessor has regained it or he has

commenced the proceedings of repossession within one year.

Article 1162.- The rules of prescription preventing the

hearing of a case of an obligation will apply to the

prescription which prevents the hearing of a case claiming

ownership as much as regards computation of the time limit,

the suspension, interruption, and setting up of

prescription before the judiciary and abandonment thereof

and agreeing to amend the time limit to the extent where

these rules do not conflict with the nature of the

prescription preventing the hearing of a case claiming

ownership and subject to the preceding provisions.

Possession of Movables

Article 1163. - (1) No case by any person who claims

ownership may be heard against a person who has possession

of a movable thing or note to bearer and whose possession

is based on a valid cause.

(2) Possession itself is a presumption of the

existence of good faith and ofof the valid cause unless there

is proof to the contrary.

Article 1164. - By exception to the provisions of the

preceding Article the owner of a movable thing or a note to

bearer who through loss, theft, usurpation, or abuse of

confidence has lost possession thereof may recover it from

the possessor in good faith and for valid cause within

three years from the time of the loss, theft, usurpation or

abuse of confidence.
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Appropriation of Surpluses and Benefits and Recovery of

Expenses

Article 1165. - A possessor of good faith will appropriate

the surpluses he has receive and the benefits he has

collected during the time of his possession.

Article 1166. - A possessor of bad faith will be liable as

of the time when he became of bad faith for all the fruits

which he will receive and those which he has faifailed to

collect; he may however obtain reimbursement of that which

he has spent on producing these fruits.

Article 1167. – (1) The owner to whom his property has been

restituted shall pay to the possessor all the necessary
expenses he had incurred: the necessary expenses are those

en neihw lamon oh eta nefhw sasuadxa

expenses which are not normal which the person had to incur

to preserve the object from perishing.

(2) Beneficial expenses shall be governed by

provisions of Articles 1119 and 1120.

the

(3) The possessor may not claim reimbursement of any

of the luxury expenses and therefore he may dismantle

anything he has added thereto provided he reinstates the

thing to its original state unless ththe owner prefers to

keep them in consideration of paying their value due for

removal.

Article 1168. - If the possessor is of bad faith he shall

be responsible for the perishing or deterioration of the

thing even where the same has resulted from a fortuitous

event unless he has proved that the thing would have

perished or deteriorated even if it had been kept in the

hand of the person to whom it is due.
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Title 2- The Rights Derived from the Right of

Owmership

Chapter 1 - The Right to Dispose (Tasarruf)

and Emphyteusis

Section (i) - The scope and the means of protecting

the right of disposing (tasarruf)

(1) The Scope of the Right to Dispose (Tasarruf)

IRAQ 3 & 4/1990: THE CIVIL CODE

Article 1170. - The vineyards and the trees planted by the

holder of the tasarruf in the amiri land as well as the

buildings erected thereon will together with the

accessories and derivatives bebe appended to the land as

regards disposition (tasarruf) and alienation as well as

the trees which grow on the amiri land which will be

disposed of and alienated together with the land.

Article 1171. - The right of tasarruf shall on the same par

as (pari passu) the other properties of the debtor

constitute a general security for his creditors; they may

levy attachment on said right and receive their rights from

its substitute (recompense) even after the debtor's death

regardless of whether the debtor owns only this right or

has other property.

(2) Restrictions on the Right of Disposition (Tasarruf)
as

Article 1172. - The holder of tasarruf in amiri land

Article 1169. - (1) A person who is holder of tasarruf*

(disposal) in amiri land (government-owned land) may take

advantage (enjoy) the land and its appendages (accessories)sel
and may grow crops and erect agricultural buildings thereon

and may plant vineyards and trees thereon and may use it

a garden, an orchard, a forest, or pastureland (grazing

land); he may build thereon houses, shops, and factories

for agricultural purposes; he may tear down the buildings

existing thereon and convert the land into a farm; he may

uproot its trees and take firewood therefrom; he may

benefit of its earth and sell its sand and stones to the

extent permitted by the specific regulations and may make

thereon threshing floors.

may(2) He may alienate, lease out, lend it, and

encumber his right of disposal (tasarruf) by a possessory

or authentic mortgage and may collect the debt from the

consideration of the right even where the land has has been

disengaged after his death.

(3) He may in general benefit of the land and exploit

it and dispose of his right thereto in accordance with the

legal provisions; in all cases the bare title of the land

remains owned by the State.

As distinguished from Hiyaza (possession).
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not constitute a wagf in respect thereof nor may

bequeath it.

may

he

Article 1173. - Legal as well as contractual restrictions

imposed on the right of ownership shall apply also to the

right of disposal (tasarruf).

Article 1174. - (1) That which existed from ancient times

(time immemorial) such as the right of irrigation, of

stream, of rivulet, pasture (grazing) and the other

servitudes imposed on the amiri land shall remain honoured

(in force).

(2) Injury cannot be ancient (old): cattle may not be

left (to graze) in plantations, vineyards, and orchards

although in olden times they had been left (to graze

therein): the owner thereof shall be liable on the damage

caused by the cattle.

(3) After harvesting the crops the cattle may not be
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left (to graze) except in the places whereon they used

be left (for grazing) in olden times.

(3) Protection of the Right of Disposal (Tasarruf)

to

Article 1175. - No person may exploit an amiri land to

which a third party has a right of disposal (tasarruf); he

is not entitled to acquire its produce whether planted or

grown naturally; he may not pass through it if he does not

have a right of way nor may he make it a pastureland or use

it as a threshing ground or uproot its trees; he may not

collect firewood therefrom and may not in general encroach

on it in any way; every encroachment renders the trespasser

liable on compensation.

Article 1176. - (1) Where a person has usurped an amiri

land (state domain) the person who is entitled to dispose

(the holder of a tasarruf right) may recover it from him

and may claim the comparable rent rent in in respect of the period

during which that person had held possession thereof.

(2) If on restitution (repossession) of the land it

contained plantations or buildings belonging to the

usurper, or if a person without lawful right had planted12dinsn

trees or grapes, or erected buildings thereon the holder of

the right of tasarruf may demand the uprooting of the trees

and grapes and the demolition (tearing down) of the

buildings; if the uprooting or the tearing down is harmful

to the land he may appropriate these installations (works)

at their break up value.

(3) But if the land contained seeds the holder of the

right of tasarruf has the option of appropriating it

against a comparable thing or its value or alternatively

leaving the land to the owner of the seeds until they have

been harvested against the comparable rent.

Article 1177. - A person who has the right to dispose

(holder of tasarruf) of amiri land may repossess it and may
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demand cessation of his disposal thereof and the stoppage

of the new work in accordance with the rules and conforming

with the procedure laid down for the cases of possession.

Article 1178. - The person who has the right to dispose

(tasarruf holder) of an amiri land may not be deprived of
his said right except in the cases and in the manner

prescribed in the law which thing will be against a fair

compensation payable to him in advance.

(4) Joint Ownership of the Right of Disposal (Tasarruf)

Article 1179. - If the right to dispose of amiri land
belongs to more than one person no one of the co-owners who

disposes of a forest or a jungle lying within said lands
may make it, without the permission of the other co-owners

of the right, a farm and if he did the other co-owners can

participate in the farm without havingng to pay any

consideration and can take their share of the trees which

have been cut or their value standing (before cutting); but

if the transformation of the forest or jungle was made

with the consent of the other co-owners all of them shall

bear the costs of such transformation.

Article 1180. - If one of the co-holders of a joint
tasarruf in an amiri land had grafted naturally grown trees
and tended them he shall own such trees to the exclusion of
the other co-owners.

Article 1181. - (1) The provisions governing the joint

ownership of land will apply to the joint right of disposal

(tasarruf) except such provisions which are derogatory

a specific provision or are in conflict with the nature

the disposal (tasarruf).

to

of

(2) The provisions governing in particular the rights

nd obligations of the co-owners, their continuance

(perseverance) in the joint ownership, and the management
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