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An Act of Parliament to provide for the management,
conservation, use and control of water resources
and for the acquisition and regulation of rights
to use water; to provide for the regnlation and
management of water supply and sewerage
services; to repeal the Water Act (Cap. 372) and
certain provisions of the Local Goverument Act;
and for related purposes

ENACTED by the Parliament of Kenya as tollows: -

PART I-PRELIMINARY

1. This Act may be cited as the Water Act, 2002 and
shall come into operation on such date as the Minister
may, by notice in the Gazette, appoint, and different
days may be appointed for the coming into operation of
different provisions.

(1) In mis Act, unless the contexl otherwise
requires—

“Authority™ wmeans the Water Resources
Management Authority established by this Act;

“authorised” means authorised by or under this
Act;

“catchment area advisory committce™ incans a
commiltee establishied under section 16;

“catchment area”’ means an area designated
under section (4,

“charges™, in relation to the use of water from a
water resource, includes fees, levies and premiums of

any kind;
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“easement’” mcans the vight to occupy so much
af the lands of another as may be necessary for ar
incidental 1o the consiruction or maintenance of works
authorised, of the exercise of rights conferred. by a
pertmit;

“inspector” means a person appointed by the
Minister, the Auathority or the Regutatory Board to
exercise the powers of an inspector under this Act;

"in-stream habitat™  includes the physical
structure of a water resource and the associated
vegetation i relation to the bed of the water course;

“ground water” means the water of
underground streams, channels, artesian  basins,
reservolrs, lukes and other bodies of water in the
ground, and includes water 1 interstices below the
water table;

“landholder”, m relation to land, wmearns the
registered owner of the land or the person 1n whom the
land is otherwise vested by law, and includes—

{a) any personwho by any established right, custom
or estate whatsoever is, or is entitled to be, the
holder or possessor of land,

(b) any person lawfully holding or occupying land
tn accordance with the provisions of any law
empowerilg the allotment of lapd upon the
promise of title, subject to the fulfilment by the
allottee of prescribed conditions; and

(c) any person to whom a mining lease or muning
location has been granted under the Mining Act;

“licence™ means a licence in force under this
Act;

No. 8
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“himits of supply”, i relation to a water

undertaking, means the limits within which the

licensee is for the time being authorised to supply
water,

“permit” means a permit for the time being in
torce under this Act;

“pollution”, in relation to a water resource.
means any direct or Indirect alteration of the physical.
thermal, chemical or biological properties of the water
resource so as to make it—

(a) less fit for any beneficial purpose for which it is
or thay reasonably be expected 1o be used; or

{b) harmiful or potentially harmful to—

(i) the welfare, health or safety of human
beings; -

{ii) any aqguatic or non-aquatic life or property:
or

(iii) the environment;

“public consultation™, in relation. o any
application made, or action proposed to be tuken,
under this Act, has the meaning assigned to 1t in
section 107;

“regional office™ means an office of the
Authority established under section 10;

“reserve”, ift relation 1o a walcr resoutce,
means that guantity and quality of water reguired-——

(a) to satisfy basic human needs for all people
who are or may be supplied from the water
resource; and



543
2002 Water

(b} ta prolect aquatic ecosyslems in order to
secure ecologically sustainable develo-
pment and use of the water resource;

“resource quahity”™, m relation to a water
resource, means the quality of all the aspects of a water
resource including——

{a} thewater quality stipulated for the reserve;

(b) the quantity, pattern, timing, water leve! and
assurance of instream fiow;,

{c) the physical, chemical and biological
characteristics of the water,;

(d} the character and condition of the in-stream and
ripartan habitat; and

() the characteristics, condition and distribution of
the aquatic biota;

“resource qualily objectives”, in relation to a
water resource, means the level to be acihneved and
maintained m each aspect of resource gquality for the
water resource; :

“riparian habitat” means the dynamic complex
of plant, animal and micro-organism communities and
their - non-living- environment adjacent to and
associated with a watercourse;

“Regulatory Board™ mteans the Water Services
Regulatory Board established by this Act;

“spring” means water emerging from beneath
the surface of the ground otherwise than as a result of
drilling or excavation operations;

“stream’ mieans the water contained 1n a
watercourse, and includes & nrver,

No. B
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“supply of water mn bulk™ means a supply of
water to a licensee for distribution by or on behalf of
the licensee taking the supply:

swamp” means any shallow depression on
which  water  collects  either  tntermuttently o
permanently and where there 1s a small depth of
surface water or a shallow depth of ground water and a
shght range of fluctuation either n the surface leved of
the water or of the ground water level so as to permit
the yrowth of aguatic vegetation;

“use”, m relation fo water confained in or
forming part of a water resource, means-—

(a) abstraction, obstruction or diversion of the
water,

{b} discharge of materials or substances o the
water, or

{c} any activity, of a kind prescribed by rules
under this Act, in relation 1o the water;

“Water Appeal Board” means the Water
Appeal Board established by this Act,

“water resource” means any lake, pond,
swamp, marsh. stream. watercourse, estuary, aguifer.
artesian basin or other body of flowing or standing
water, whether above or below ground;

“water service” means any service of or
incidental to the.supply of water or the provision of
sewerage;

“water service provider” means a company,
nen-governmental  organization or other person or
body providing water services under and in accordance
with an agreement with the licensee within whose
limits of supply the services are provided:
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Twter services board” means @ waler semvices
bourd constituted under Part [V

“water wbic” means

{¢) in pervious  granudar o detritad
matertal, the upper surface of the
body of [ree watey which fills all
openings 1 ntaterial  that s
sufficiontly  pervious 10 permit
pereolation: and

thy I fractured impervious rocks and in
solution openings, the surface at the
contact between the water body in
the openings and  the  overlving
wround air;

“watercourse” means any natural channel or
depression 1 which  water flows  segulariyv or
internuttentiv, unless declared not 1o be a watercourse
uneer this Act:

“works”  means  any  struclure,  apparatus.
contnivance. device or thing for carrving, conducting,
providing or utilising water or hyuid waste, but does
not include hand utensiis or such other contrivances as
may he prescribed by rules made under thns Act:

(23 Far the purpoescs of this Act. a drotght shall
be deemed to exist m any arca when the Minister, upon
sucht information as scems 10 him sufficient, by order
published in the Gazette deckares that a drought exists
m that arca.

PART II—OWNERSHIP AND CONTROL OF
WATER

3. Every wates resource is hereby vested in the
State, subject to any nghts of user granted by orf under
s Act ar any ather wrilten faw,

No.8
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413 The Minister shall have and may excreise
Control over every water resource i accordance with
this Act.

{2) I shall be the duty of the Minister to
promote the investigation, conservanon and propey use
af water resources throughout Kenya and to ensure the
cttective exercise and performance by any authorities
or persons under the contral of the Minister of their
powers and dulies i relation 1o water.

{3) The Minster shall be assisicd in the
discharge of his duties under tlus section by the
Mirector of Water.

5. The right to the use of water front any water.
resource is hereby vested m the Minister, except to the
extent that it is alienated by or under this Act or any
other written law. '

6. Afler the commencemeit of thig Ac¢t, no
conveyance, lease or other instrument shall be
cffeciual to convey, assuve, demise, transfer or vest in
any person any propetty or right or any wterest oy
privilege in respect of any water resource, and no such
property, vight, interest or privilege shall be acqutred
otherwise than under this Act.

PART III-WATER RESOURCES
MANAGEMENT

The Warer Resowrces Manugement Authorine

7.(1) There is hereby estabhshed an anthorny to
be known as the Water Resources Management
Authorny.
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(2) The Authonty shall be a body corporate
with perpetual succession and a common scal and shal
have power, in and by its corporate name, to suc and
he sued wd. in the exercise and performance of s
powers and functions, to do and permat ali such tliings
as may lawfully be done or permitied by & body
corporate in furtherance ol its objects.

(3) The powers and fonctions of the Authority
shall be exercised and perfermed under the direction of
a governing board. which shall consist of—

(a)

(by

a Chairman. who shall be appointed by
the Presudent; and

ten  other  members, who  shall be
appainted by the Minister.

() The First Schedulc has effect with respect
to the membership and procedure of the governing
bowrd of the Authonity.

8.(1) The Authority shall have, the following
powers and functions: -

(¥)

(b)

(c)

(d)

(¢)

to develop principles, guidelines  and
procedures for the allacation of water
FeSOUTCes, '

o monmitor, and {rom tme lo ume re-
asscss, the national  water resources
management stratcgy,

to reccive and determine applications for
permits for water usc;

10 monitor and enforce conditions
attached to permits for water use:

to regulate and protect water resources
quality from adverse impacts.

No. 8
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{0 to manage snd protect water catchments;

{2) m accordance with guidelines v the
national  water resources  management
strategy. 10 determine charges to be
imposed for the use of water from any
WRTET resouice;

{h} to gather and mainfain information on
water resources and from lime to time to
publish  forecasts.  projections  and
information an water resources;

(1} to laise with other bodies for the bhetter
regulation and management of  water
rCSOUICes;

() to advise 1hc Minister concerning any
matter in conntection with water resources.

{2} The Authority may, with the consent of the
Attorney-General given tnder the Crimunat Procedure
Code, nndertake the prosecution of any offences
arising under this Act or in connection with the
performance of s functions.

(3) The Authority shall have such other powers
and functions as may be conferred or imposcd on it by
or under this or any other Act, or as may be reasonably
mctdental to the exercise or performance of any power
or funclion so conferred or umposed.

(4} Except as 10 the contents of wny report or
reccommendation made by it. the Authority shall, in the
exercise and performance of its powers and functions,
be subject to such directions as may be given from
ume to time by the Minister,
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(5} A summary of any directions given under
subsection (4) during a financial year shall be
pubitshed in the Authority’s annual report prepared
under section 18.

0.{1) Thete shall be a Chief Executive Qfficer
of the Authority who shali be appointed by the
Authority on such terms and conditions of service as
the Authority may, with the approval of the Minister,
determine.

{2) The Chief Executive Officer shail be the
principal officer of the Authority and, subject fo the
directions of the goveming board, shall be responsible
for the management of the affairs of the Authority.

{3) The Authority may appomm such officers
and other staff as may be necessary for the exercise and
performance of its powers and functions, upon such
terms and conditions as it may determine.

10. The Authority shail establish regional
oftices in or near any catchment area established under
section 14.

Vater Resonrces Munagement Strategics

t1.(1) Following public consultation, the
Minister shall formulate, and publish in the Gazele, a
national water resources management strategy in
accordance with which the water resources of Kenya
shall be managed. protected, used. developed,
conserved and controlled.

{2} The Minister shall periodically review the
national waler resources management strategy and may
from time to tme publish in the Gazetle a revised
strategy.

No. 8
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{3) The national water resources management
strategy shall prescribe the principles, objectives,
procedures and instilutional arrangements for the
management,  protection, use,  development,
conservation and control of water resources and, in
particular, for—.

{a)  determining, in accordance with this Part,
the requirements of the reserve for each
waler resource;

(b} classifying water resources in accordance
with this Part; and

(¢} identifying areas which, in accordance

-~ with this Act, should be designated
protected areas and  ground  water
conservation areas.

{4) The Minister, the Authority and ail public
bodies shall, when exercising any statutory power or
performing any statutory function, take into account
and give effect 1o the national water resources
management strategy.

12.(1) The Mintster shall preseribe a system for
classifying water resources for the purpose of
determining resource quality objectives foi each clags
of water resource.

(2) Under the prescribed classification system,
water resources may be classified according to type,
focation or geographical or other factors.

(3) The Mnister shall, by notice In the
Gazelle—

(a) classify each water resource in accordance
with the prescribed classification system;



951
2002 Water No. 8

(b) specify the resource quality objectives for
a water resource of the class to which it
belongs; and

(¢) spectfy the requirements for achieving the
abjectives, and the dates from which the
objectives will apply.

(4) The Minister, the Authority and all public
bodies shall, when exercising any statutory power or
performing any statutory duty, take into account and
give effect to the resource quality objectives
determined under this section in respect of a water
resource.

13.(1) The Minister shall, by notice in the Determination
Gazette, determine the reserve for the whole or part of ~ © "5V
each water resource which has been classified under
this Part.

{2) A determination of the reserve shall ensurc
that adequate aliowance is made for each aspect of the
reserve. -

(3) The Mimster, the Authority and all public
bodies shall, when exercising any statutory power or
performing any statutory. function in relation to the
water resource concerned, take into account and give
effect to the requirements of the reserve.

14.(1) In accordance with the national water U @chmen
resources management strategy, the Authority may by "%
notice published in the Gazette designate a defined
area from which rainwatcr flows into a watercourse to
be a catchment area for the purposes of this Act.
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(2} A carchment area designated under this
section may lie wholly or pardly within another such
catchment area.

15.(1) Following public consultation. the
Authority shall formulate a catchment management
strategy  for the management, use. development,
conservation. protection and control of water resources
within each catchment area.

{2) It shall be the duty of the Authority to
review the catchment management strategy may from
time 10 time.

(3) A catchment management strategy shall—

{a) 1ake Into account the class of water
resource and resource quality
objectives for the water;

(by De consistent with the national
water resources strategy,

(c) prescribe the principles, objectives,
procedures and institutional
arrangements of the Authority for
the management, use, development,
conservation and control of water
resources within each catchment
area,

(d) contam water allocation plans
which set out principles for
allocating water; and

(e) provide mechanisms and facilities
for cnabling the opublic and
communifies to participate In
managing the water resources
within each catchment area..
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{4} The catchment management steategy. as in
lorce for the time being. shall be published in the
Gavetie,

{3) Withowt projudice to the gencrality of
subsection (3} (c), the catchment management strategy
shall encourase and [actiitate the establishment and
operation of water resources vsers associations us fora
for conflict resolution and co-operative management of
water resources ni catchment areas. '

{0} The Minister. the Authority and any public
authority shall. when exereising any stahstory power or
performing any statutory function, take into account
and give effect to any catchment management strategy
in force under this section.

16.{1) The Authority shall, in consultation with  Caichment aree
the Minister. appoint a committee of not more than 15 dvisary
. . COInNUiees,
members in respect of cach catchment acca.

{2) A catchmeni arca advisory committee shall,
in relation to the catchment area for which 1t is
appointed. advise officers of the Authority at the
appropriate regional office concerning -

(a) waler resources conservation. use and
apportionment:

(by the grant. adjustmeni, canceliation or
variation of any permut; and

(¢} any other matters pertinent to the proper
management of water resources.

(3} The members of a catchment arca advisory
commitiee shail be chosen from amonyg- -
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(a) representatives of Ministries or public
bodies responsible for matters retating to
water resources in the catchment area;

{(b) represeniatives of any regional
development  authorities and  local
-amhorities whose areas of jurisdiction or
any part thereof fall within the catchment
area concermned;

{c) representatives of farmers or pastoralists
within the catchment area concerned;

(d) representatives of the business community
operating withun  the calchmem area
concerned;

(e) representatives of the non-govemmental
organizations engaged i water resources
management programmes within  the
catchment area concerned; and '

(f) other persons who have demonstrated
competence in matters relating to the
management of water resources.

{4) The Authority shall facilitate the activities
of the catchment area advisory committees by making
available secretanat services and logistical and
administrative support.

(5) The First Schedule has effect with respect
to the meinbership and procedure of a catchment area

“advisory commniitiee,



955
2002 Water

17.(1) Where the Authority is satisfied that
special measures are necessary for the protection of a
catchment area or part thereof, it may, with the
approval of the Minister, by order published in the
Gazette declare such an area (o be a protected arca.

(2} The Authority may impose such
requirements, and regulate or prohibit such conduct or
activities, 1 or in relation to a protected area as the
Authority may think necessary to impose, regulate or
prohibit for the protecuon of the arca and its water
resources.

18.(1) The national water resources manage-
ment strategy shall provide for national monitoring and
information systems on water resources.

(2) The systems shall provide for—

(a) the collection and management of

data and information regarding water
resources and their management; and

(b} procedures for gathering data and the
analysis and  dissenuination of
information on water resources.

(3) For the purposes of any systems established
under this scction. the Authority may by order require
any person, within a reasopable time or on a regular
basis, to provide it with specified information,
documents, samples or materials.

{4) Rules made under this Act may specify

requiremenis for the keeping of records and the |

furnishing of information to the Authority.

No. 8
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(517 Wathin 3 months after the end of each
financial year, the Authority shall prepare an annoal
report of 1ts work and activities,

{6) On paynient of the prescribed fee. any
member of the public—

{a)y shall have access o mformauon contatned
in any national information system: and

{b) shall be supplied with a copy of the
Authority’s annual report.

Public Works for Water Use

State schetaes 19, (1) In this Part—
and community _ ' ‘
projects. “community project” mcans a project

approved by the Authority and operating
under a permit for one or more purposes
which are—

{a) connected with the use of water or
the drainage of land situate entirely,
ov for the most part, within a given
area; and

{b) classified by the Authority, with the
approval of the Minister, as
commumty purposes;

which has been declared by the Authority,
by notice published in the Gazette, to be a
cammunity project for the purposes of this
Act.

state scheme” means—
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(a} a scheme, whether {ormu-
lated tn defail or not, for the
use for any public purpose of
the whole or part of a water
resouree;

{b} a reservation by the Minister.
after consultation with the
Authority, of the whole or
part of a water resowrce for
use for any public purpose; or

{¢) a scheme for draining any
land,

which has been declared by the
Minister after consultation with the
Authority, by notice published in
the Gazette, 10 be a state scheme
for the purposes of this Act.

{2) For the purposes of the definition of “state
scheme” in subsection (1), “public purpose™ includes
any of the following.—

(@)

{b)
(c)

{d)

(€}

the supply of water, or of electrical energy
dertved from the energy of moving water,
to 1he public or any section of the public;

the drainage or reclamation of lands;

the protection of any water resource, its
source or catchment;

identification and development of a
retarding basin for the control and
management of flood water or any other
measures for its control or disposal,

the conservation or.improvement of water
quality;

No. 8
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(f) the distribution, apportionment or
measuremnent of water;

(g) the storage or impoundment of water for
purposes of bulk distribution, including
the construction of reservoirs for
impounding surface run-off and for
regulating stream flows to synchronize
them with water demand patterns. '

Precedence of 20.(1) A state scheme shall take precedence
schemes and over all other schemes for 4he use of water or the
projects. drainage of land.

_ (2) A community project shall take precedence
over all other schemes for the use of water or the
drainage of land, except a state scheme.

(3) The Minister—

(a) may direct that a state scheme or
community project shall be executed
in augmentation, modification or
improvement and, subject to the
provisions of this Act, so a$ lo
supersede any other works for the use
of water; and

(b) may at any time order that any works
contemplated or under execution or
completed shall be aided from public
moneys to such exient as may be
authorised by Parliament.

Acquishion of 21.(1) The Minister may, by notice published

land for state in the Gazette, designate the land required for the
scherme. development of any state scheme.
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(2) Land required for a state scheme may be
acquired in any manner provided by law for the
acquisition of land for public purposes.

(3) Land or a part of any land acquired in
accordance with this section which is not immediately
required for the full development of a state scheme
may, with the approval of the Minister and in
accordance with any law for the time being in force
relating-to the leasing of such land, be leased by the
Commissioner of Lands to the previous owner of the
tand or, if not required by him, to any other person,

22.(1) The Minister may, after reasonable Construction of
notice to any landholder concerned, constuct and Vot forstte
maintain upon any land such works as he may deem schemes.
necessary or desirable for the purposes of any state
scheme.

{2) Compensation on just terms shall be
payable by the Govemment to the owner of the land on
which any such works are constructed, but in assessing
the amount of compensation payable the Minister shall
take into consideration any benefit accruing to the lang
by the construction of the works and any adverse effect
on the land caused by the works, as the case may be.

(3) The cost of construction and maintenance
of any such works shall be paid out of moneys to be
provided by Parliament.

(4) Development works and management of
assets for the purposes of a state scheme for the
provision of bulk water supplies for use by licensees
and water service providers shall be undertaken on the
Minister’s behalf by the National Water Conservation
and Pipeline Corporation.

L.N. 270/1988.
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(3) Other works which the Mimswer s
empowered by this Part 10 undertake may  be
unlertaken on his behalf by that Carporation or by
such other public bodies as the Minister may appoint. .

23.(1) The Autherity shall not approve any
community project unless—

{a) the proposed project is approved by the
persons owning or occupying at least two-
thitds of the particular area concerned in
the project; and

(b} provision is made By the project for an
adequate alternative supply of water 1o be
supphied to permit holders likely to be
adversely affected and unable to bencfit
from the scheme. '

{2y No permit for a community project shall be
cancelled or varied except with the consent of the
Minister.

24, When all or pant of the cost of a state
scheme or community projest has been paid from
moneys provided by Parliument, any person who, in
the opmion of the Minister, has benefited by the
scheme or project shall, if the Minister so determines,
p\ay 1o the Government a water rate or other charge for
that benefit calculated as prescribed by rules made
under this Act,

Water Rights and Works

25.(1) A permit shall be required for any of the
following purposes:——

(a) any use of waler from a waler yesousce,
except as provided by sectton 20;
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{b) the drainage of any swamp or other land;

{c} the discharge of a pollutant into any water
resource;

{d) any purpose, to be carried out in or in
relation (o a water resource, which s
prescribed by rules made under this Act to
be a purpose for which a permit is required.

{2) Nothing in this section applies to the
purposes of a state scheme under this Part.

26.(1) Except as provided by subsection (2), a
permit is not required—

{a) for the abstraction or use of water, without
the employment of works, from or in any
water resource for domestic purposes by
any person having fawful access thereto,

{b) for any development of ground water,
where none of the works necessary for the
development are situated—

(1) within one hundred metres of any
body of surface water (other than
inclosed spring water, as defined
in subsectian (3)); or

(i) within & ground water
conservation area; or

fc) for the storage of water 1, or the
abstraction of water from, a dam
constructed in any channel or depression
which the Authority has declared, by notice
published in the Gazette, not to constitute a
watercourse for the purposes of this Act,

No. 8
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(2) Subsection (1} does not apply in relation to
any activity mentioned in that subsection which is
carried on in prescribed circumstances, where mles
made under this Act provide that a permit shall be
required for the carrying on of that activity in those
circumstances.

{3) For the purposes of subsection (1) (b} (1),
“inclosed spring water” means water in a spring
which—

(a) s situated wholly within the boundaries of

the land owned by any one landholder; and

(b) does not naturally discharge water into a
watercourse abutting on, or extending
beyond, the boundaries of that land.

{4) Rules made under this Act may make
provision for or with respect to the use of water from a
water resource in any manner for which a permit is not
required.

(5) Without prejudice to the generality of
subsection (4), such rules may—

(a) prohibit any such use of water in
prescribed circumsiances; or
(b) require the consent or penmission of the

Authority for any such water use of a
prescribed kind or description.

27. {1) A person who—

(a) not being the holder of a permit,
constructs or employs any works for
a purpose for which a permit is
required; or



953
2002 Water

(b) being the holder of a permit,
constructs or, employs any such
works in confravention of the
conditions of the permit,

shall be guilty of an offence.

{2) The holder of a permit awhorising the
construction of works wha, without the permission of
the Authority, takes water from any water resource by
means of any work authorised by the licence before the
whole of the works authorised by the permit have been
certified, - in accordance with the conditions of fthe
permit, to be completed shall be guilty of an offence.

28.(1) The holder of a permit which authonses
e construction of works that would {or a portion of
which would), when constructed, be situated upon
tands not held by the permit holder shal) acquire an
easement on, over or through the land on which the
works would be situated and, unless the works have
previously been lawfully constructed, shall not
construct or use the works uniess and until he has
acquired such an easement.

(2) The provisions of the Third Schedule shall
apply in respect of the acquisition of, and subsequent
rights pertaining 1o or against, any such easement.

20.(1) An application for a permit shail be
made to the Authority,

{2) If the Authority prescribes a form for use
making such an application, the application shall be
made by completing and Jodging the prescribed form
ogether with—

(a} such information in support of the
application as the form may require; and
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{h) the prescribed jee (it any).

(3} The Authority shall detenmine an
application for a permit by granting the permit or
rejecting the application.

{(4) Except as provided by section- 33, an
application for a permit shall be the subject of public
consultafion and, where applicable, of envirenmental
umpact sssessiuent 1y accordance with the requitements
ot the Environmental Management and Co-ordination
Act, 1999,

_(3) Any person opposed to the gramt of a permit
may objeet in writing to the Authonity.

{0) The apphcant and any person who may
have objected to the grant of the application shall be
notified of the decision of the Authority and. in the
cvent of the rgection of an application or objection, as
the case may be, of the reasons therefor.

{7} 1t 1s the duty of the Authonity to determine
an application for a permit as soon as practicable after
its lodgnicnt,

(8) Where an application duly made in
aceardance with this section is-uot determined by the
Authority within six months fter lodgment, any fee
paid by the applicant under subscction (2) (b} shal] by
rcfunded to the applicam.

30. (13 A permit shall be subject to—

() such conditions as miy be prescribed by
under (his Act mn relation to the
permit; and
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(h) such other conditrons. not Inconsisten
with the conditions so preseribed. us the
awthory may mapose by endorsemient
GnL O ISHUMEDt 1 wrinng annexed o,
the purmit.

(2) Without prepudice 1o the generality off
subsection {1). the provisions of the Sceond Scheduie
shall be conditions of cvery pormt which authorises
the construction of works.

{3y Rules minde under this Act mayv make
provisiatt imposing condittons ong or with respect 1w
the conditions wluch are or shall be imposal on.

pormits genesally o any class o deseription ol

permits.

(41 Wahout projudice to the vencrality of

subsection {2). such rules way

(o)

(b

{c)

require  the  wmposition  of  prescribed
conditions in preseribed circumstances:

require the payment by the permat holder
of prescribed fees in respect of the exercise
of rights under the perni.

provide that a contravention of any or any
specificd  conditions preseribed by or
mdey 1this Act as condiions of pomins
shall constitwie an offence punishuble by a
prescnbed penalty,

No. 8
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{5} The imposttion of a penalty by a rule mage
in accordance with subsection (4) (¢} shall not
prejudice any remedy for the recovery of damayes for
any loss, damage or injury sustained by any person by
yeason of the contravention in respect of which the
penalty is imposed.

31.(1) The conditions of a pernit may require
that, on issuc of the permit and at prescribed intervals
thereafler, the permit holder shall pay charges to the
Authonity for use of ‘water i accordance with the
permit,

{2) The charges shall be determined by
reference 10 a schedule of charges published in the
Gazette fromn time 10 time by the Authority, with the
appraval  of the Mimster and  following public
consultation,

32.(1) In issuing a permit, and in fixing any
conditions to be imposed on a permit, the Authority
shall take into account such factors as it constders
retevant, including——

(a) existing lawtul uses of the water;

{b) efficient and beneficial use of water in the
public interest;

(c) any catchmen_l management  strategy
applicable to the relevant water resource;

() the hikely effect of the proposed water use
on the water resource and on other water
Wsers;

{¢) the class and the resource quality objectives
of the water resource;
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(f) the investments. already made and to be
imade by the water user in respect of the
water use tn question;

(g) the strategic importance of the proposed
water ise,

() the quality of water in the water resource
which may be required for the reserve; and

(i} the probable duration of the activity or
undertaking for which a water use is to be
authorised.

(2} The use of water for domestic purposes
shall take precedence over the use of water for any
other purpose, and the Authbrity may, in granting any
permit, reserve such part-of the quantity of water in a
water resource 2as in its opinion is required for
dowmestic purposes.

(3} The nature and degree of water use
authortsed by a permit shall be reasonable and
beneficial in relation to others who use the same
sources of supply or bodies of water.

(4} A peurnit shali, subject to this Act, remain
in force for the period specified in it, and may, to the
extent that the permit so provides, be renewed from
time to time.

33.(1) The Authority may, if in its opinton
exceptiomal circumstances warrant such action, grant'a
permit authorising, unconditionally or subject to
conditions, the use of water from a water resource and
construction of the works required therefor, without
subjecting the application to public consultation.

No. 8
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(2) In consudering whether or not o grat @
permit m accordance with this scction, the Authority
<hall have regand to the extent to which the grant ot
such a permit would be Jikely 1o intertere with the
Jdomestic requirements of other users.

(3} A pormit granted in accordance with this.
section shall not be granted or renewed so as to be
foree for a peviod exceeding. or for periods which in
the ausrceate exceed. one vear.

4.0 A permit shatl specify, as tar as
practicable. the particular portion of any knd. or the
parttcutar undertaking. 1o which the permit 18 10 be
appurtenant, and on its grant the permit shall, subject
10 this section. during the period for which it remains
in faree -

(a} he appurtenant 1o that portion of land or
that undertakmyg; and

(b) pass with any demise, devise, alienation,
tansfer  or  other  disposition  thereol.
whether by operation of law or otherwise,

{2} Where. in the opinion of the Authority - -

{a) owing to a change i circwmstances
not wider the contrel of the permit
holder since a permit was gramted,
the waler concamed cannat. in such
circumstances,  he  weusonably
benelicially used by the permit
holder on the particular poriton of
fand 10 which the permit s
appurtenant; and
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(b peither the public miterest nar ¢ie
nrhis of others woald be sdversely
atfected by a transter m accordance
with this sebsection,

the Aathority may. an application by the
pennit holder and by endorsement of the
permit or other mstrament o writing,
tranister the porntit to another portion of
kimd owned by the  pernit holder.
whereupon 1t shall become appurtenant to
thag portion.

{3y i any fand ta which a permit 1s appurtenant
has been. or is about to be, subdivided, the Authority
MY grant & new permil '

{a}

(b}

subject to 1he  condifion that  such
casements. if any, as may be required be
cranted. withm a period of two vears afiey
subdivision ol the fand or within such
langer pertod  as  the  Auvthority  may
deterimine; and

subject to such other conditions, and with
such other modifications, as scem 1o the
Authority to be necessary or desirable in
the circumistances.

35.01) Whenever it is shown to the satistaction
of the Authority  that, owing 1o drought, natural
changes, mcreased demand ar other cause, the use of
watey under a permit, or the method or poimt of
diversion or other manner in wihich the water is so nsed

CQuses

{3) nequity;

{b} adcterioration in the quality of water;

No. 8
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(¢) a shortage of water for domestic purposes;
or

{d} a shoriage of water for any other purpose
which in the opinion of the Authority
should have priority,

it may vary the permit so as to alter the discharge or
gquantity of water or any other aspect of water use
authorised by the permit, or alter the method or point
of diversion or other specifications, terms or
conditions of the permit.

(2) No permit shall be cancelled or varied
under this section wnless notice of the proposed
cancellation or variation has been served on the pemit
holder and the permit holder has begn afforded a
reaspnable opportunity to show cause to the Authority
as to why the penmnit should not be cancelled or varied.

(3) Subsection (2) does not apply where the
variation is expressed to be made owing to drought or
owing to an emergency of a kind prescribed by rules
made under tlis Act.

36.(1) Where, in the opinion of the Authority, it
is desirable that water use in respect of one or more
water resources, including ground water, within a
specific geographic area be rationalised or reviewed so
as—

(aj (o achieve a sustainable allocation of water
from a water resource which is under
stress;

(b) 1o achieve equily in allacations;

{¢) to promoie beneficial use of water in the
public interest;

200
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(d) to faciliate efficient management of water
resources; or

(¢} to protect water resowrce quality,

the Authority may issue a notice in the Gazette
requinng afl water users, including permit holders, 1o
apply or reapply for permits for one or more types of
water use. '

(2) Following receipt of applications or
reapplications, the Authority shall prepare a proposed
allocation schedule specifying how water from the
water resource in question will be allocated, taking
into account the requirements of the reserve,

~ (3) The proposed atlpcation schedule shall be
subjected to public consultation, following which the
Authority shall prepare a preliminary allocation
schedule and shall; by notice published in the Gazette,
advertise the times and places at which a copy of the
schedule may be mspected.

(4) Any person who is dissatisfied with the
preliminary allocation schedule may appeal to the
Water Appeal Board within 30 days of a publication
under subsection {3).

(5) A preliminary allocation schedule shall
become a final allocation schedule—

(a) if no appeal is lodged within the time
limited by subsection (4};

(b) if it has been amended following every
successful appeal; or

(c) if every appeal has been dismissed.

No. 8
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{6y The Aunthoriry shall publish & notice in the
Gazette stating that the preliminary allocation schedule
has become Tmal and advertse the times and places at
which a copy ol the schedule may be inspected.

(71 The Authority shall, as soon as rcasonably
practicable alter an allocation schedule becomes final,
issue perimts according o the allocations provided for
i it and cancel any isconsistent permits.

A7) A permit nuy be cancelled oy vavied by
the Authority 1o the oxtont neeessary 10 enahle a state
scheme o community praject 0 be undertaken in
accordance with this Act.

{2y No pernmt shall be cancelied or varied
under this seetion  unbess notice of the propased
cancellation or vartation has been served on the permit
holder and the permit holder has been alforded o
reasonable opportunity 1o show cause to the Authority
why the peemitt should not be cancelled or vared,

(3} A permit holder whose permit is cancelled
or varted under this section shall be patd compensation
ut such amount as may be agreed between the permit
holder and the Authonty or, in default of agreement, as
may be determined by the Water Appeal Board.

38. (1) A permut may be cancelled or varied by
the Anthority tf the pernit hatder

() contravenes any condition ol the permit;

o

(h fads to make beneficial use of the water or

any part thereod.
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(2 No puemit shadl be cancelled v vared
wder - this sectianr unless natice of the  propascd
cancelfation or cariation has been served on 1he permit
holder and the permit holder has been aliarded a
reasonabic apportimily 10 show causce to the Authority
as (o wiy the pernnt should not be cancetled or varied.

39, Lvery permit shall be subject 1o subsequent
vartation by the Auathority alter hydrographic survey of
e relevimt body of water has been made. wnd after
veasonable notiee has been given to all parties affected.

40.01) A permit may, at the request ol the
pernmit holder. e varied by the Ambaority so as

fa) o vary the pomt of diversion or
absiraction of the water used under the
permit;

(hy to vary the use o water authorised by the
permit; ar

(¢} 1o permit the apportionmient of the waler
anthonsed by the permit to be aken or
used 1o he apportoned bebween two or
more purts of the kad to which the pernmit
pertains:

(4} 1o permit the misture of waters authorised
1o be taken or used with those awhorised
1o be taken or used by another pennit.
whether fiefd by the same or nother
permit halder:

(€)W remedy any defect whereby the permit
18 incomplete or indefinite in its lerms and
condtlions; or -
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if the Authority s satisfied that the variation is not
contrary to the public interest or the rights of others.

{(2) A variation relating to—
(a) the use of water authorised by the
permit; or
(b) aterm or condition of a prescribed kind,

shall not be made without public consultation.

41.(1) A permit holder who ceases to utilise
water in accordance with the terms of his permit shall,
by notice to the Authority, abandon the whole of the
pemit or any part capable of separation.

(2) Upon such abandonment, the Authority
may direct the permit holder to remove, within such
time as it may specify, all or any works erected in
connection with the permit.

(3) A permit holder who neglects or fails to
remmove the works concerned shall be guilty of an
offence, and the Allthority may remove zll or any
portion of the works, and may recover e cost of their
removal from the permit holder as a debt in any court
of competent jurisdiction.

(4) Nothing in this section shall be construed as
requiring or authorising a permit holder wholly or in
part 10 abandon a permit contrary to the corditions of
any mortgage or charge upon the land to which the
permil is appurtenant. '

42. (1) Where—

(&) apermit is to be cancelled or varied by
the authority in pursuance of this Act;
or
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(b) a permii has been granted erroneously
ot irregularly; or
{¢) a permit has been granted in
contravention of the provisions of any
rules made under this Act with respect
to the terms and conditions of such a
permit,
the Authority may, by notice served on the holder of
the permit, require the permit holder, if he has not
ajready done so, to surrender the permit to the
Authority.

(2} A permit holder who fails to comply with
such a notice shall be guilty of an offence.

43.(1) The Authority shall establish and  Regwswrof
maintain a register of permits in force together with permits.
details of the permits and their terms and conditions
and the results of monitoring and enforcement action
taken by the Authority regarding each permit.

(2) Information contained in the register shail
be accessible by the public on payment of the
prescribed fee.

Ground Water .

Grosmnd water
conservation
areas.

44, Where the Authority is satisfied that, (n any
area, special measures for the conservation of ground
water are necessary in the public interest—

{8) for the protection of public water suppiies;
or

(b) for the protection of water supplics used
for industry, agriculture ar other private
purposes, '
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it mav,  follewing public consultation. by order
pubtished in 1he Gazewte declare the arca 10 be a
around water conservation area.

{1}  The Authority mav  impose  such
requirements., and regulate oy prolubit such conduct or
activiyes, I or In rclation 1o 4 proumd water
canservatian arca as the Authovity may think necessary
1o impesc. regulate or prohibit for the protection of the
arca and its ground water,

45, The Fourth Schedule has effect with respect
lo the abstraction ol grotnd water and works thevelor,

PART 1IV—WATER SUPPLY AND SEWERAGE

Establishumem
of thye
Reandatony
Board,

Fhe Water Services Regudaiory Board

46.(1) There 1s herehy estabhished @ board to he
known as the Water Services Regulatory Board.

(2) The Regulatory Board shall be a body
corporate with perpetual succession and a common
seal and shal] have power. o and by s corporae
name. to sue and be swed and. in the oxereise angd
performance of s powers and functions. to do and
pernit alt such things as may lawfully be dene or
permitied by a body corporate in furtheranee of its
ohjccts.

{33 The Reuutatory Board shall consist of

ta) a Chairman. who shall be appointed
by the Prestdent; and

thy ten other members, who shall be
appotinted by the Minister.
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{4) The First Schedule has cffeet with respect to the
membership and procedure of the Regulatory Board.

47, The Regulnory Board shall have 1he

foflowing powers and functions-

{a} toissue heences for the provision of waler
SeEVICes:

{b) 1o deteymine standards for the provision of
waler services to consumers;

{c) 1o establish  procedures  for  handiing
complaints made by consumers against
licensees;

(d} to mwonitor compliance with c¢stablished
standards for the design. construction.
operation and maintenance of facilities for
water services;

{e) to monttor and regulate licensces and 10
enforce [icence conditions;

() to advise licensees on procedures for
deafing with complamts frony constimers
and o monitor the operation of 1hesc
procedures;

(g} o develop goidelines for the fixing of
tarits for the provision of water services;

(h) to develop guidelines for and provide
advice on the cost-effective and efficient
management and operatien of wualer
services;

{) to develop model performance agrcemnents
for use between licensees and water service
providers;

{)) to monitor the operation of agreements
between water services boards and water
service providers and to take appropriate
action to improve their effectiveness;
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{K) w develop guidclines on regulations for the
provision of water services to be adopted
by heensees,

(1) to disseminate information about water
ServVices;

{m) to promote water conservation and demand
matiagement measures;

{n) to monitor, and from ume 10 time re-assess,
the national water services strategy;

(o} m accordance with the national water
services strategy, to determine fees, levies,
premiums and other charges to be imposed
for water services:

(g} to gather and maintain information on
water services and from time 10 time
publish forecasts,  projeclians and
information on water services;

(r) to liaise with other bodies for the better
regulation and management of water
- services, :
(s) to advise the Minister conceming any
matter in connection with water services,

(2) The Regulatory Board may, with the
consent of the Attorney-General given uader the
Criwminal Procedure Code, undertake the prosecution of
any offences arising under this Act or in connection
with the performance of its functions..

(3) The Regulatory Board shall have such other
powers and functions as may be conferred on the
Regulatory Board by or under this or any other Act, or
as may be rcasonably incidental to the exercise or
performance of any power or funetion so conferred.
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{4) Except as to the contents of any report or
recommendation ntade by 1it, the Regulatory Board
shall, in the exercise and performance of its powers
and functions, be subject to such directions as may be
given from time to time by the Minister.

(5} A summary of any directions given ynder
subsection {3} during a financial year shali be
published n the Regulatory Board’s annual report
prepared under section 47,

48.(1) There shal) be a Chief Executive Officer
of the Regulatory Board who shall be appointed by the
Regulatory Board, and whose terms and conditions of
service shail be determined by the Regulatory Board
with the approval of the Minister,

(2) The Chief Executive Officer shall be the
principal officer of the Regulatory Board and, subject
o the directions of the Board, shall be responsible for
the management of the Regulatory Board.

(3) The Regulatory Board may appoint, upon
such terms aad conditions as it may determine, such
officers and other staff as may be necessary for the
exercise and performance of its powers and functions.

Water Services Strategies
49.(1) Following public consultation, the
Minister shall formulate, and pubiish in the Gazelte, a

national water services sirategy.

~ (2) It shali be the duty of the Minister to review
the national water services strategy from time to time,
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{3) The national water sorvices styateny shnl
have the following objects —

(2) 10 institule arrangements to ensure that at
all times there is m every arca of Kenya a
person capable of providing water supply;
and

{a) 1o design a programme to bring about the
progressive extension atf’ seﬁ‘crag_c a every
centre of population in Kenya.

{4) The national water, services strategy shall

coutain details of--

{a) existing water services;

{b) the number and location of persons who
are not being provided with a busic water
supply and basic sewerage,

(¢} plans lor the extension of waler services
ta underserved arcas;

(dy  the ttmie frame for the plan. and

{c) an mvestmenl programme,

(5) The national waier services straiegy, as in
force for the time bemng, shall be publishcd in the
Gazette. '

National 50. (1) The national water services stratcgy

o 0 shall provide for national monitoring and information
st antermaties

ol ater 5}’510[]]5 On water SCI'\'iCCS‘
TN RN
{2) The systems shall provide for---
{a) the collection and management of data
and information  regarding  water
services; and
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b} procedures for gathering data and the
analysis — and  dissenunation of
information on walter services.

{31 For the purposes of any systems established
under this section, the Regulatory Board may by order
requite any person, within a rcasonable time or on a
regiar  basis. 1o provide it with  information,
documents. samples or materials.

() Rules made under this Act may spectiy
reguiremenis for the keeping of records- and the
(urnishing of tvformation to the Regulatory Board.

“¥

- {3) Within 3 months afier the cnd of cach
tinancial year, the Regulatory Board shall prepare an
annuad report of 1ts work and activitics,

{6y On pavment of the prescribed fee. any
member ol the public

{ay shall have aceess o hiformation contained
11 any national information systent; and

{b) shall be supplicd with a copy of the
Regulatory Board™s annual report.

Waier Services Boards and Waier Service Providers

51. The Minister may. by notice published n
the Garette- - |
{8y name a water services board proposed 1o be
canstituted under this seetion; and
(by specify the members appointed to it and
their respective qualifications.

No. 8
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{2} The members shall be appointed by the
Minister and. o publication of a notice under
subscction (1). the water services board shalt by force
of this section be constituted a corporation with
perpetua) successton and a4 comnton seal. with the
corporale name specified oy the notification.

{3) The board shall have power, in aind by jts
corporate name. o sue and be sued and. in the exercise
and performance of jts powers and functions. to do and
permt ali such Uungs as may Jawfully be done or
permiticd by a body corporate 10 furtherance of its.
abyjects. '

(31 The First Schedule has cffect with respect
10 the meatbership and procedure of g waler services
hoard. ' ' '

52.(1) Where. in accordance with this Act, the
limits af supply or functions of a water services board
arc varied. the Mimister may. by notificaton pubbshed
it the Gazelle '

{a) vary the number of members of the water
services board:or - '

th) vary the gualifications, fox members ol the
waler services board.

(2) A change cffecied under this section shall
not affect the identity of the water services board.

53,01y A water scrvices board shall, as 4
liconsee, be  responsible  for the  cffictent  and
economical provision of \t-alcé' services authorised by
the licence.
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{2) Water services autharised by a licence shall
be provided by an agent of the board in accordance
with section 33, except in circumstances where the
Regulatory Board 1s satisfied that the procurement of
such an agent is not possible or that the provision of
such services by an agent is not practicabie.

(3) Withowt prejudice to the generality of
section 31 (2) (b, a water services board mav. for the
purpose of the provision of water services—

{a) purchase. lease or otherwise acquive. on
such terms as the Minister -may approve,
‘premises. plant. equipmemt and factlities;
and

{b) purchase. leasc or otherwise acquire land.

on such terms as the Minister may approve.
or arrange for its compulsory acquisition
under section 78.

(4} A water services board shall have sueh
ather powers and f{unctions as may be conferred or
nnposed on it by or under this or any other Act.

54. (1) There shall be a Chief Executive Officer
of cach water services board who shall be appointed by
the board. and whose termis and conditions of service
shali be determined by the board with the approval of
1he Minister.

(2) The Chief Executive Officer shall be the
principal ofticer of a water services board and. subject
1o any directions of the board, shall be responsibie for
the management of the affairs of the board.

No. 8
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(3) A water services board may appoinl. upon
such ternms and conditions as it may determme. such
officers und other stalf us mav be necessary lor the
exercisc and performance of its powers-and functions.

55.(1) For the purposes of scction 33, a water
services hoard may, in accordance with this scetian,
arringe for the exercise und performance of all or iy
of 1ts powers and functions undcr the licenee by one or
more agents, o b known as. water service providers.

{2} Such an arrangement shall bereduced 1w an
agreement mwriting. between the water services board
and the water service provider, the terms:af which {and
of any amendment of which) shl] be of no force or
effect unless approved by the Regulatory Board.

{3) The ;|g]iéc1'i1cm shall specify lhc powers and
[unctions under the licence which shall be exereised
and performed by the wader service provider during the
curreney of the agreement. ‘

(4} The agreement may also make provision for
or with respect o

{) the concurrent performance, by the water
services bowrd and  the - water service
provider. of the same functions in differemt

parts of the arca defined by lhc board’ s‘
limits o supply:’ :

(b) 1he indemnity by the water service pl‘dvidf:’l"
of any lialnhity of the water services board
arising  from ihe' performance or non-
puform'mcc of ﬁmcuons‘ confer rcd hv the

' Ilcmce, and

(¢} the nmmtemnce. rehabilitation  and
devetopment, by the water service provider,
of water services Infrastructure  and
facilities of the waler services board: and
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(d} such other matters as the Regulatory Board
may approve.

() Thel water services board may enter into
agreements with more than one water service provider  Cap. 265
in respect of its area of supply.

- (6} A power or function conferred by 2 licence
or otherwise conferred by or under this Act which,
pursuant to an agreement approved under this section,
may be exercised or performed by a water service
provider shall  be deemed, when exercised or
performed by the water service provider, to have been
exercised or performed under the authority of the
licence. :

Provision of Water Services

56.(1) No person shall, within the lintits of Requirement for
supply of a licensce— ' ' licence.

(8) provide water services to more than twenty -
households; or '

(b} supply—

(i) more than twenty-five thousand
littes of water a day for domestic
purposes; or .

(ii) more than one hundred thousand
litres of water a day for any

purpose,

except under the authority of a licence.

(2) A person who provides water services in
contravention of this section shall be guilty of an
offence.
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{3) Nothing in this section prohibits—

(a)- the provision of water scrvices by a
person 1o his employees: or

{B) the provision of water services on
the premises of any hospital,
tactory. school, hotel, brewery,
research station or mstitution to the
occupants thereof, i cases where
the source.of supply of the water is
lawfully undet 11s comtrol, or where
the water is supphied w it in bulk by

. a lcensge,

57.(1) An application for a licence may be
made only by a water _sen*icr;s board, and shall be
made to the Regulatory Board, -

(2) The Regulatory Board shall prescribe a
form for use in making such an applu.aiion which
snall requare al least the follomng particulars © be
furnished by the applicant —

- {a}

{b)

{c)
(d)

(e}

the technical and finaaetal capdbiiny of the
apphcant, and any waker service provider
by whom s functions are to be performed,
to provide the_services and perform the
funcions authorised by the licence;

the applicamt’s plans for the provision of
efficient, affordsble and sustanable water
SCrvices; :

performance targets;

detatls  of planned  financizl  and
infrastructural improvements,

a proposed tanft structure.
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(3} The application shall be made by
completing and fodging the prescribed form togcther
with the prescribed fee.

(4) The Regulatory Board shall determine an
application for a licence by granting the licence or
rejecting the application. )

{3) The application shall not be granted unicss
the Regulatory Board is sanisfled that—

(@) the appl_icam.' ar a water service provider
by whom the tunctions authorised by the
licence are to be performed. has the
requisite  technical  and  financial
competence 10 provide the services to
which the licence relates:
(L) the applicant has presented a sound plan
~ for the provision of an efficient, affordable
and sustainable service: B
(¢} the applicant’ has proposed satisfactory
performance  tarsets  and - planned
improvements and an. teeeplable  tartt
structure: and a
(dy the applicant. or ahy  watel  service
provider by whom the functions authorised
by the liceiice are to be performed will
provide the water services authorised by
the licence on a commercial basis and in
accordance  with sound = business
principles:

No, 8
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{e} where water services auwthorised by the
licence are 10 be provided by a water
service pravider which conducts  same
other business or performs other functions
not awthorised by the licence. the supply of
those  services  will be  undertaken.
managed and accounted for as a separate
business enterprise; and

(fi the applicant and any associated water
service provider have met any other
requircments which the Regulatory Board
considers are called for by the services to
be provided under the licence,

{6} An apphcaton for a heence shall be the
subject of public conswhistion and, where applicable, of
environmental impact assessment in accordance with
the requirements of e Epvironmental Management
and Coordination Act. 1999,

(73 Any pcrson opposcd to the grant of a
licence may object I wriling to the Authority.

{8y The Recuulatory Board shall notify the
apphicant and any objector of its decision and, in the
event of the refection of an application or objection; as
the. case may be, of the reasons therefor. and an
apphicant or objector may, if aggrieved by the decision,
within thuty days after the date of the notification, .
appeal to the Water Appeal Board agamst the decision.

(%) It shall be the duty of the Regulaiory Board
to deiermiine an application for a licence as soon as
practicable after lodgment of the application.
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(10) Where an  application duly made in
accordance with this section is not determined by the
Regulatory Board within six months after lodgment,
any fee chargeable by the Regulatory Board under
subsection (3) shall be refunded to the applicant.

_ 58.(1) A licence shall authorise and, 1o the  Licences,
cxtent provided therein, require, the provision by the
licensee of water services specified in the licence.

{2) There is no property in a licence, and except
as provided by this Act. a licence shall not be capable .
of being sold, leased, mortgaged, tansferred, attached
av atherwise assigned. demised or encumbered,

(3) As a condition precedent to the issue of a
ficence, the Regulatory Bomrd may require the
applicam to deposit with it a guarantee or other
Cacceptable  security  for' the purpose of  securing
payment by the applicant of any expenses recoverable
Tfrom l1im, as a licensce. for or towards thc costs
incurred in discharging the functions of the licensee in
cases of default. '

59.(1) The limits of supply of a water services  Limitsof
hoard shall be as prescribed by the Heence. supply.

(2} The limits so prescribed may, but need no,
coincide with the boundaries of the area or argas of
jutisdictian of one or more local authorities.

60.(1) A licensee shatl pay 10 the Government,  Licenee fees.
on issue of the licence and at prescribed mtervals
thercafter, such fees as the Regulatory Board may
deicrmine,
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{2) The fee shall be determined by reference to
a schedule of fees published in the Gazette fiom time
to time by the Regulatory Board, with:1he approvat of
the Minister and following public consultation.

Couditens of 6). {1) A licence shall be subject 10—
hicence.

{a) such = conditions as mai_\' he
prescribied by or under this Act in
refation to the lcence; and

{b) such  other conditions. not
inconsisient’ with the conditions so
prescribed, as  the Reguimeory
Board may impose by endorsement
O, . O Instrument  in writing
zmnexe_d _m,'_thc hcence:

(21 Rules made under this Act may make
provision imposing conditions on, or with respect Lo
the conditions which are or shall be tmposed on.
licences gencrally or any class or description of
licences. '

{3) Without prejudice fo the generahty of
subscetion §2) such rutes may- -

(a) require  the impostion  of  prescribed
condittons in prescribed circumstances;

{b) require the licensee to amaintun, 1o the
pl'cscﬁhcd manner, @ contingency fuind for
the purpose of renewal, repair, enlargement
or mprovemoent of :un-y plagt, cquipment.
facitities or works used [ov the purposes of
the leence or for meeting any -other
prescribed conttigency.
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{¢) provide that a contravention of any, or of
any specified, conditions prescnibed by or
under this Act as conditions of licences
shall constitute an otfence punishable by a
penalty not exceeding one  hundred
thousand shillings.

(4) The imposition of a penalty by a regulation
made in accordance with subsection (3) (c) shall not
prejudice any remedy for the recovery of damages for
any loss, damage or injury sustained by any persan by
reason of the contravention m respect of which the
penalty 1s imposed. '

62.(1) The Regulatory Board may, on the
application of a licensee, vary the terms and conditions
of a licence;

(2) Except as otherwise provided by rules made
under this Act, no such variation shall bé made without
nrior public consultation.

63.(1) Without prejudice to the generality of
scction 62, the Regulatory Board ‘may, on- the
application of the licenisees concerned—

(a) jmrmil the joint provision by twe or more
licensees of water supply services on such
terms as it may approve; or -

{(b) pecrmit the transfer of thic undertaking, or
part thercof, of onhe licensee 1o another
licensec. -

(2} Where it appears 1o the Regutatory Board to
be expedient for the purposc of sccuring a more
cfficient supply of water, it may order such a joint
provision of water services or siach a transfer of
undertaking and vary the relevant ficences accordingly.
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{3} Ao order made under this section may make
such ncidental. consequential and  supplementary
provision as the Regulatory Board deems necessary or
expedient for the purpose of carrying aut the arder.

{4) A ficensee aggrieved by the provisions of
the order may appeal 1o the Water Appeal Board.

64. Without prejudice to the gencralinv of
section 61, the Regulaory Board may vy the limits
of supply preseribed by ene or more ficences- -

() on the applicnion of a licensee whose
limats of supply are to be varied and with
the consent of any other liceasces aticeted:
or

{by withowr the consent. or against the
objections, of any such other licensee. if
the Regulatory Board s satisfied that the
other dteensee is wnable to mect the
demands for water in his arca.

{2} Where 1t appears 10 the Regulmory Board
tiat it is expedient 1o vary the limiis of supply of a
licensee, and the Regulatory Board is satisfied that
such a variation cannot otherwise be sceured, it may by
order effect the vacation and may vary the relevamt
licence accordingly.

{3) An owdér made under this section may make
such incidental, consequential and supplementary
provision as the Regulatory Board deems necessary or
expedient for the purpose of carvying out the order:

{4) A licensee aggrieved by the provistons of
an order made under this section may appeat o the
Water Appeal Board.
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65.01) With the consent of the Regulatory
Board. and sabject to any rules made under this Act
and to such conditions as the-Regulatory Board may
mmposc. a licensec may provide water services outside
its limits of supply.

{2) Where under this section 4-ficensee (in this
section called the “supplying licenseg™) is providing
water services o premises.outside his limits of supply,

any other licensee within whose limits of supply those

premises arc situated “may. in the absence of any
aygreement o the conbrary, at any. tine give not less
than three months’ notice 1o the supplying liccnsce that
b is able and imends to provide water services 10 the
CMISCs:

which “water services” are - being ‘provided By the
supplying heeasce in accordance with this scction.

(3) HU at the end of a period of three months

nnlthcd under :-.ulmf,cuon {2), the llCCIlSQL L,wm& the

| .
notice wmmcnce._ 1o aupply watei 1o the premiscs

cov cred by the 1‘!01]0(} the supp!vmg_,, Higetisec ‘ihd” .

exeept for the pu!pom, of recovering watcr rdlcs of
other Chdl}bcs oF CXPENSCs. ld\'. lu]]y recover dhk: by hlm
and  of removing any. pipcs, phmt ar dpparatus
lwclonyng, to m, ccasc 1o have any rights or duties in
respect of providing water scrvices to the promiscs
concerned:

Provided that the supplying licensee shall not

(CMOVE d4ny Pipes, plam or dpj)dt‘dlll‘j which he Is

m;unn.d by the I:cr:nscc giving the notice 1o feave. in
posmon and any such plpt.&. plant or appar atus . shall
vest in the hccmcc giving the notice.

Provided that 4 notice given under this seciion
shall not be vatid unless it relutes 1o all the premises o

No. 8
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{4} The licensee giving the notice shall pay 10
the supplying licensece-—

{a) 'such pomon of any. expcnscs 1easonablv
incurred by him for ‘the purpose of
providing water services-to the premises
referred 1o.in the notice; and -

{b}  such sum m respeect of any pipes. plant
or apparatus vested in the licensee giving
the notice as may be agreed or, in default
of agreement, as may be determined by
the Regulatory Board. -

{5) While a supplying licensee is, in accotdance
with this section, authorised to provide water services
owstde his limits of supply, any regulations relating o
his undertaking shall have effect as if the area to which
lho?_c services were provided were within those limits.

66.(1) Any licensee or waler service provider
may enter jnto an agreement with any other person,
whether @ licetisée or not, far the erm, by that pcrson '
and the taking by the licensee ot service provider, of o
snpp[y of ‘water in bulk for any penod and on any
terms and conditions and. where thc supply is o be
given by a person who is himself a licensee, either
within or outside lim_imuis of supply of that licensee:

Provided that no such ilgl‘f:&tﬂ&ﬂt shall be of
any force or effect unless its lerms have been approved
by the Regulatory Board, and where such a supp by is to
be given by a licensee, it shall withhold approval il it
appears (hat the giving of that supply would be likely
to interfere wiih the suipply of water for any purpose
within the limits of supply of that llcensee
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{(2) Where it appears to the Regulatory Board
thal— '

{a) it 1s expedient that—

(i) any licensee or waler service
provider should give a supply of
water tn bulk to another ficensee or
waier service provider; and

{it} the other licensee or water service
provider shounld take such a supply,
and

(b) the giving and taking of such a supply
cannot be secured by agreement,
the Regulatory Board may, by order served on them,
require the jicenstes or water sérvice providers
concertied to psve and take siich supply for such period
and on sucl terms as it may specily.

T 67.(1) The Mimster shall retain a residual
power te provide water services to consumers with the
assistafice of the National Water Conscrvation apd
Pipeline Comparation referred to in section 22(4).

(2) The Minisicr's power under this scction
shatl only be exercised in cases where and -for the
periods during which

(a) no applicant has qualificd 1o be ticensed o
provide waler services in a particular arca
and the Regulatory Board has advised the
Minister 1o provide water serviges in that
arca,

{b} the licensce for an arca has been declared

o be in default under this Act by the

- Regulatory. Board and the Regulatory

. Bourd-has made an order transferring the
futictions to the Minister;

No. 8
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there 15 an emergency leading to serious
and widespread disruption of services and
the Regulatory Beoard has determined that
the licensee ts wmable to deal with the
situation: or

for some other reason which to the
Regulatory Board appears sulficient, the
Regulatory Beard has advised the Minister
to provide waler seyvices n a specified
area for a spectfied period.

{3} The Muuster shall. o the extent necessary
to cnable the excrcise of his powers under this scction.
have power lo—

()

()

purchase. lease or otherwise acquire
prepuises. plant, cquipment and facilities:
and

purchase, lease or otherwise acquire fand.

(4) The exercise by the Minisier of his powers
under this section shall be deemed. for the purposes of
any law authorising the compulsory acquisition of
land, to be a public purpose.

68.(1) If, following a coinplaint made to or
information received by the Regulatory Board, it

- {a)

(b)

~appeats to that Board that any licensee—

has failed to discharge any duty imposed
wpon hinr by a leence or otherwise under
this Act; or

has fatled o give an adequate supply of
water;-as respects either gquantity or quality,
1o any area or any person which he is
supplying, or has failed to give any supply
which he is lawhnlly required to give; or
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{c} having been notified by the Regulatory
Bourd 1o take such steps as are reasonably
practicable i order 1o remedy any such
fature as 1s mentioned in paragraph (a) or

(b has Tailed to do so.

the Regulatory Board may inguire into the matter,

(2) 11 alier inquivy, the Regulatory Board is
satislied that there has been any such laiture on the
part of the licensce in question, it may by order declare
him 1o be 1 default and direct him. for the purpose of
remedying the defaull o take such steps. including the
pavment of a linancial penally 1o a person who lodged
a complamt, within such periods ol time as the
Regulatory Board may specify.

(3} A licensce declared o be in défauft who is
dissatisficd with . an order of the, Regulatory Board
made under this section may, within thirty days aficr
receipt of the ovder, appeul 10 the Water Appeal Board,
and the order shall be stayed pending deternunation of
the appeal. .

{4) A licensce declared o be i default by order
ander  this section who faifs to comply with any
cequirement of the order within the time speciliced for
compliance with the requirement shall be guilty of an
offence. ' S

69, 1f the Regulatory Board is satisfied that a
licensce is guilty of an offence under section 68
{whether or ner he licensee has ocen chargcd or
convicted of such an oifence). the Regulatory Board
may make an order transferring -

(a} 10 anather ficensees or

(b) with 1he Minister’s consent. to the Minister,

No. 8
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such powers and functions ol the Ficensee as it may
hitk necessary to remedy gy loss ol sorviey W
constmers aceasioned by tie delault,

(2y Such an order shadl e effect in
sveordance with its wrms. and the Reguliory Board
iy aecondingdy

(1) wmwend the Jicenee ol the lecnsee from
whom the powers and functions have been
transferred: and

(hy where the powers and Junctions lhave heen
transterred 1o” anather flegnsee, wnend e
licence o) the hansteree.

(31 Where the Regulatory Board has tansilerred
any power or Tunction to another licensee or 1o the
Mavister mader this soction, any expenses fneered by
the other ficensee or the Minister in excreising and
performing iy such power or function may be
recoverod by the Regolatory Board i any conry of
competent furisdicton as et (o the fleensee in
delih,

(4 The wrms of an order lanslerring any
powers amd functions of a licensee may provide Jor

G- the translor (o the other ficensee or the
Minister of such property and Diabilities of
the Heomsee m detaudt as, m e oprion of
the Revnbitory Board. may be necessiary or
expedients and

() the compensatim, on Just teuns Lhat takmy
i acconm ahy concurtent transfer ol
habilities). ot e hieensee i deialt Tor Toss

G ANy properiy so tanslerred.
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and on revocatian of any such arder, the Regulatory
Board may. cither by the revoking ovder or by o
subscquent order, niake such provision as appears 10 )
o be desirable with respeet to any property ar
habihities then held by the other licensee or the
Mintster for the purposes: of the power or lchon
transterred. and the order shall have effect accordingly,

Penvers and Duites of ficensecy

_ 70. To the extent reguired by the heence. it
shall be the duty of a licensee to ensure that water
services and  associated  works  and  fucilities e
provided. maintained and progressively improved.

L) A Heensee may eater ime an agreement
with any person with respect ta the exceuion and
mamtenance. by any party 1o the agreement. of such
works as the Heensce considers necessary or as the
conditions of his licence may require for the purposce
of catchment protection. drainuge of Yand. carrying owt
soil conservation mcasurcs or the control of vegelation
or for more cffectively  collecting, conveving  or
preserving the purily and quamny of water which the
licensee is for the time being aihorised to take.

{2) An agrecment under Uns scchion may he
registered agamst any tand of the person with witom it
is made, and shall be hinding upon and enforccuble
agaimst such land or such person or his successor in
title.
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7241} A licensce who is of the opinion that
there s a scrious deficiency of water available ior
distnbution or that such a deficiency s threatened
may, with the approval of the Regulatory Board, for
such period as he thinks necessary prohibit or restrict,
as respects the whole or any part of s limus of
supply. the usc for any specified purposc: of water
supplicd by him,

{2) Before any such prohibition or restriction
comes into tarce, public notice shall be given by the
licensee, 1 one or more newspapers cirenlating within
the affected arca or by such other means as the
Regulatory Board may approve, of the proposed
prohibition or restriction and of the date when it will
come into oree.

{3) Rules made under this Act_'may provide that
any person who, white such prohibition or restriction is
in force, contravenes is provisions shall be guilty of
an offence and liable on conviction to a penalty not
excecdmy one hundred thousand shillings.

73.(1) A licensee shall make regulations tor or
with respect to conditions for the provision of waier
services and the tariffs applicable,

(2) If it appears to a licensee o be necessary for
the purpose of protecting against degradation any
water, whether on the surface or underground, which
belongs to him or which he is for the time being
authorised to take, he may, with the approval of the
Regulatory Board, make regulations—

(a) defiting the area within which he deems it
necessary to exercise controt:
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(b) prembitng or regufating the downg. witiun
that arca, of -any act prescribed by such
regulations; and

{c) prescribuig penaltics not exceeding  hfty
thousand shillings for contravenuon of any
- such prohibition or regulatiorn.

(3) Rules made under this Act may provide that
any person who contravenes any reguiations made
under this section shall be gutlty of an offence and
liable on conviction to a penafty not exceeding one
hundred thousand shillings.

~ (4) Regulations under this section shall be
published in the Gazetie and shall come into force on
the date of such publication or on a later date specitied
1 the regulations.

{5) No regulations under thns section shall be
published in the Gazette, nor shall they if so published
be of any force or effect, unless their terms have first
been approved by the Regulatory Board. '

_ {0) Without prejudice to the generality of
subsection (2), regulations made under this section
may empower the licensee. by notice, to require the
aowner or occupier of any land or premises within a
prescribed area within the licensee's limits ol’supply—-

(@) to execute and keep in good repair such
works; or

{b) 1o take such other action,

as the licensee considers necessary for preventing
degradation of such water:

No, 8
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Provided (hat any owner or occupicr who
consplers that any such requirement 15 imrcasonable
may, within thaty davs after service ot him ot notice
of such requirement. appeal to the Water Appeal
Board.

{7) A licensee shall pay compensation on just
terms 1o the owner or occupier, as the casc may be. of
any premises within the prescribed area in respect of” -

(a) any curtallment of or pury 1w lus legal
nghts by resirictions imposed by such
regulations; and

(b) any expenses incurred by him in
complying with a requirement 1o consiruct
and maintain any works. or takc other
action, which would not. but for the
provisions of this Act, Jawfully have been
required.

and any  disagreemont as to the amount ot such
compensation shafl be resolved and determined by the
Water Appeal Board.

{8) Where any person has failed to comply with
a requirement notified to him in accordance with

Subsection (O and—

{a) he has not appealed against the requircment
and the time for appeal has expired: or

(by his appeal has been dismissed or the
requirement has been affirmed or varied in
consequence of his appeal and he has failed
o comply with the requirement as so
affirmed or varied,
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the Heensee may, withow prejudice 1o his visht o ake
proceedings m respect of such (allure, execwte and
heep in good repair the works specified in the
requsrement as oreinadly nrrde or as varied on appeal,
and may inany cowrt of compelent urisdiction recover
trom the, owner or occupicr concemed. as a deb,
Cxpenses reasonablvoncurred by him in so doing,

(9) Expenses recoverable under subsection (8)
o not include expenses incurred in respect of

{a) warks the construction ol which: ur

(h) action. which.

coukd not law tulhy have been required otherwise than
WRon pas mient of compoensaiion by the icensee,

{10y Two or more licensees may combine for
e prpose of making and enloreing regulations under
this section, and e provisions of thus Act shall in any
sieh case have oficet as i references therein (o a
Heensee wore referenees 10 two or more such heensees
acthing fointly,

(Y1) Scction 34 of the Tmerpretation amd
General Provisions Act shall wot apphy o any
regtations niade under this seetion.

74, ¢1) 1t shalt he the diny of any licensee by
whom any tegulations we wade. under this Act 10
moniter and enloree them, and any liceasee whoe Buls
so 10 do may be ordered by the Regulatory Baard 1o
ke steh aetion o enforee such regulations as shall he

specilied i the order,

No. 3
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{2y Whore » icensce copsiders that the
aperation ol any such  regufation wouwld  be
unrcasonable 1 any paricular case: he may by notice
o any allected party refax or dispense wihe the
requirements of the regulation,

75.01) A licensee nuty. on zi;’zy land bclnnging
10 him. or over or i which he has acquired any
necessary cusement or right, construct and maintain
drains. sewers and  other works  for ntercepting,
veating o disposing of any foud water arising or
flowing upon such land or otherwise for preventing
water belonging to the Jivensee, or which he is for the
time beiny authorised to take, from beng polluted:

Provided that before consiructing any works
the licensee, il the proposed works will affeet or be
likelv 1o affect any body of water i the caichment area
in awhich the works are situated. sha)l obtain the
consent ol the Authoriy. -

12). Any hicensee prc:posing 10 COustruct any
such drain, sewer or other works may, with the consent
of 1he awhority concomed and  subject 10 such
conditions as the authority may impose. carry the
drain, sewer or other work under, across or dlong any
road or road reserve or public place, whether \\nhm or
nutside 1he limits of supply ol the Ncensec.

{3) A consent required under subscetion (2}
shall not be uweasonably withheld, nor shall any
unregsonable condition be anached © such consert.
and any question arising from the operation of his
subsection shall he decided by consultation hetween
the Minister administering this Act and the Minister
responsible for the athority concerned,
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76.(1} No person shall discharge any trade  Conrral of wade
effluent from any irade premises into the sewers of 2 ¢Hhent
Yicensee without the consent of the licensee.

(2) An application for consent shall be made to
the licensee and shall statg—

(aj the nature or composition of the trade
effluent;

(b} the maximum quantity of the effluent
which it is proposed to discharge on any
one day; '

(¢} the highest rate at which it is proposed to
discharge the effluent; and

(d) any other information required by the
licensee. -

{3} The licensee's consent may be given
subject to conditions, including conditions requiring
the payment to the ticensee of charges for the
discharge. ' '

- {4} Any person who is dissatisfied with the
decision of the heensee on an application ender this
section may, within thirty days of the decision. appeal
to the Water Appeal Board.

(5) A person who contraveries the provisions of
this section stiall be guilty of an offence.

(6) In this section, “trade effluent”™ means any
fiquid, whether with or without suspended particles.
produced as a by-product in the course of any trade or
mndustry. ' '
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77. A licensee may, in consultation with the
Regulatory Board and with the approval of the
Minister, ftx and unpose a sewerage services levy on
att water services within the limits of supply of the
licensee, 10 cover a reasonable part of the cost of
disposing of the water supplied within those limts.

78.{1) A licensee, or an applicant for a ficence,
who requires the compulsory acquisition of land for
any of its purposes may apply to the Minister, who
may. on the advice of the Regulatory Board, and upon
being satisfred that such compulsory acquisition s
desirable, take any steps pecessary to secure the
compulsory acquisition of the land in accordance with
the Land Acquisition Act.

{2) The purposes of a licensee or an applicant
for a licence shall be deemed, for the purposes of
subsection (1), to include any necessary protection of a
source of supply which belongs to the license or will
belong to the applicant, or which be is or will be
authorised to take, against polhition or other
degradation, whether on the surface or underground.

(3) Any purpose for which land may be
acquired under this section shall be deemed, for the
purposes of the Land Acquisition Act, to be a public
PUIPOSE. :

PART V-—FINANCIAL PROVISIONS

79.(1} The Authorily may, with the approval of
the Minister and the Treasury, retain in a fund
managed by it some or ail of the. revenve from water
use charges payable under 2 permit, to be applied by
the Authority in meeting costs incurred in the
performance of its functions. h
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{2) Without prejudice to the ge_llcrality of

subsection (1), funds retained by the Authority under
that subsection may be applied for the payment of
compensation payable by the Authority under this Act,
whether or not the payment s subsequently
recoverable from a permit holder or other person.

{3) The Regulatory Board may, with the
approval of the Minister and the Treasury, retain in a
fund managed by it some or all of the revenue from
licenice fees, to be applied by the Regulatory Board in
meeting costs incurred in the performance of its
functions.

80.(1) The Minister may retain, in a fund
managed by him, some or all of the revenue from rates
or charges imposed under section 24, to be applied by
the Minister in meeting costs incurred in a scheme or
project undertaken in accordance with Part I1I

{2y Without prejudice to the generality of
subsection (1), the costs of a scheme or project referred
to in that subsection shall be deemed to include any
amaunt of compensation payable under section 37 as a
consequence of the scheme or project.

81, For the purposes of their respective
functions, the Minister may, out of moneys provided
by Parliament or from any othér source, provide funds
10 the Authority and the Regulatory Board in the form
of grants, loans or subsidies, subject to such conditions
as the Minister may determine,

82.(1) The Authority, 'jﬁhe Regulatory Board
and each water services board shall keep proper books

of account of their respective income, expenditure,

assets and liabilities.
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(2) The accounts of the Authority, the
Regulatory Board and each water services board shall
be audited and reported on tn accordance with. the
Exchequer and Audit Act. ' '

83.(1) There is hereby established a fund to be
known as the Water Services Trust Fund.

{2) The object of the Fund is to assist in
financing the provision of water services to arcas of
Kenya whicli are without adequate water services.

(3) There shall be paid into the Fund—

() such moneys as may be
' appropriated by Parliament for the
purposes of the Fund; - '
(b)  such moneys as may be received
by the Fund from donations,
grants, and bequests  from
whatever source;, and

(c)  such other moneys as may, by or
_under anv Act, be payabte to the
Fund.

(4): The Fund shall be managed by trustees
from time to time appointed and holding office under a
trust deed, 10 be drawn up by the Minister,

{5) The trustees shall develop and apply
principles governing the grant of moneys from the
Fund and for achieving the object of the Fund.

(6) There shall be paid from the fund such
grants as the trustees may from time to time authorise
in furtherance of the object of the Fund.
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PART VI—GENERAL AND SUPPLEMENTAL
The Wurer Appeal Bousd

84.(1) There is hereby established a board 1o be  Establshnem
known as the Water Appeat Board. of the Board.

(1) The Board shall consist of -

{a)  a Chawman, to be appointed by the
Prestdent on the recommendation of
the Cluef Justice, who shall be a
person qualified to bold or who has
held the office of a judge of the
High Cqurt of Kenya; and

(b)  two other persons, to be appointed
by the Minister.

{2) The Fourth Schedule has effect in respect of
the membership and procedure of the Board.

85.(1) An appeal shall lie to the Water Appeal ~ Jurisdiction of
Board at the suit of any person having a right or e DBoard
proprietary interest which is directly affected by a
decision or order of the Authority, the Minister or the
Regulmory Board concerning a permit or licence under
this Act, and the Board shall hear and deteymine any
such appeal.

(2) In addivon, the Board shall have such
jurisdiction to hear and determine disputes, and shab)
have such other powers and functions, as may be
conferred or imposed on it by or under this or any

- other Act.

86. Na appeal shall be entertained by the Water ;“:;“"’ fox l
Appeal Board unless it is Jodged— ougihe appeat
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(8) within the period elsewhere prescribed by
or under this Act for lodgment of an
appeal against the decision or order
cancerned;, ov

(b} where no period is so prescribed, then
within thirty days after the date on which
written notice was served on the appellant
notifying lm of the decision or order
against which he wishes to appeal:

Provided that the Board may in any case, for

good cause shown, admit an appeal afler the time
timited for lodgment of an appeal has expired.

87.(1) In proceedings on any matier before it,
the Water Appeal Board shall have and may exercise
all the powers vested in Commissioners under sections
16, 11 and 13 of the Commniissions of Inquiry Act.

(2) In determmng an appeal, the Board may
atfinn, quash or vary the decision or order concemed,
as justice requires.

{3 In determimng a dispute, or Mt exercising
any other judictal function, the Board shall decide the
matter on the merits of the case and may make such
order as, n its judgment, will do justice between the
parties,

(4} A judgment of IIhc Water Appeal Bourd
shalf be final:

Provided that on 4 matter of law, an appea
shall li¢ o the High Court. '
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88. The Waler Appeal Board mauy muke rules
for or wilh respect 10 the lodgment. hearing and
disposal ot appeals and other matters hefore it

Entrv e to Laind

89.(1) A permit holder, or any person

proposing 1o apply for a perit, wishing to enter on to

1he Jand of another person. il his proposal is opposcd
v ihe other person. mary---

{2) upon submitting n the manner prescribed- —
(i} a general description of his proposal;

(i} a schedule of lands which may be
affected by the construction  and
operation of any works to be
undertaken pursuant to the’ permit;
and

(i) the names and  addresses  of  the
affected landholders: and

{b) upon payment of he preseribed fee.

obtatn from the Authority permission to enter on to the
land concerned and 10 carry out any necessary sutvey
or other preliminary investigation in connection with
the locatton of any such proposed works.

{2) The Authority may prescribe a time limit
within which such investigation shall be conipleted.

(3) The person given permission under
subsection (1) or any person authorised by him may,
with such assistance as is necessary, enter on to the
land concerned and there carvy out the investigation for
which the permission was granted.
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{4) No such permission shall be given until the
Authority has notified each landholder concerned that
application to enter his land has been made under this
section,

90. An employee or agent of the Authority
appointed by the Authority for the pumose may
without warrant enter on to any land and inspect any
water resource located within or accessible from the
land concerned, in order to take such measures as the

Authority may think it for the purpose ot

(a) conserving or regulating  the water
resource, or preserving it from pollution or
protecting the bed over which it les or
flows: ‘or

(b} removing any obstruction from, or for
-clearing and deepening, the bed; or

(c) preventing the excessive or illegal
diversion, waste or pollution of the water
resource or nterfererice with any such bed.

9t. An employee or agent of a licensee
authorised by the licensee for the purpose may without
watrant enter on 1o any land and inspect any source of
water supply which is located within or accessible
ront the land concerned, in order o take such
micasures as the licensee, with the approval of the
Regulatory Board, may direct tor the purpose of—

{(a) preserving the water from pollution or
protecting the bed over which it lies or

. flows; or.

{b) removing any obstruction fiom, or for

- clearng and deepeniriy, the bed; or

{C) prevent the excessive or illegal diversion,
waste or pollution of the water or
interference with any such bed.
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(2} An ewplovee or agent of a licensce
authorised by the licensee for the purpose may enler on
to any land or premises in the area to which any
regulations ol the licensee apply, for the pupose of —

{(a) ascertaining whether theve is or las been

any  contravenption  of  any  such
regulations;

(b) in the case of any regulations in respect of

triffis  and  the payment  therefor,
exgreising any right conferred on the
leensee to cut off supplies for won-
PAYMEnt, or

(¢} i the case of any regulations made for
preventing water degradation—

(1) "~ ascertamning  whether  or  not
circumstaices exist which would
justify the licensee’s imposing a
requirement to execute works or
lake  other action 1w preven
degradation; or

fi} exercising any right conferred o

~ the licensee to  execute ' and
matntain - works or take other
Action.

92. Ap Inspector may without warrapt emer any
tand o premises’ for the purpose of ascertaining
whether there 1s or has been any contravention of the
provistons of this Act or of any rule or order made
undler this Act inrelation to any water resource.

93.{1) In this scction, “authorised person”
means a person enlering on to any fand or prennses
pursuant to a right or permission conterred by or under
this Act.
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{2) An authonsed person shalt not enter on to
the land or premises without first giving reasonable
notice, whether writien, verbal or otherwise, to the
landholder or other responsible person in charge ot the
land or premises, and any such entry shall be at a
reasonable hour:

Provided that an inspector may emter without
wiving notice if -

{a)} he has reason to belteve that a provision of
this Act or of any rule or order made under
this. Act has been or is about to be
contravened:

(b} he is unable to give nouce within a
reasonable time having regard to all the
circumstances; or

{c) he has given reasonable grounds for not

ZIVIng hotice,

{3) 1f so requested by the owner or occupier of
the land or premises, the authorised person shall

produce evidence of his right or permission, as the case

may be, to enter on to the land.

(4} 1t shall be the duty of any person exercising
any powers under this section to do so with reasonable
care and in such a manner 4s to cause as little damage
as possible in so doing.

Miscellancons
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94.(1) No person shall, without authority under
this Act— :

{a).

witfully obstruct, interfere with, divert or
abstract water from any watercourse or any
water resource, or negligently allow any
such obstruction, interference, diversion or
abstraction; ot

throw or convey, or cause or permit to be
thrown or conveyed, any rubbish, dit,
refuse, efftuent, wrade waste or other
offensive or unwholesome matter or thing
o or near to any water resource i such
titanner as to cause, or be Jikely to cause,
pollution of the water resource,

(2} A person who contravenes this section shall
be guilty of an.offence.

95. (1) No person shalt—

{a) wilfully obstruct, motest or hinder any

inspector or other enployee of or

person authorised by the Minister or
the Authority acting in the exercise or
performance of his powers and
functions under this Act;

{b) without the written permussion of the
Authority, knowingly or wiifully—

(i} deface. alter or remove; or

(i1) cause 1o be defaced, altered or
removed,
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pny survey mark, water gauge,
weir or measurting device or other
wark, structure  or  appliance
tistalled with the approval of the
Authority for the purposes of
water control or investigation;

(¢} witfully hinder or interrupt, or cause to
be hindered or interrupted, any permit
holdet, or his epiployee, contractor or
ggent, in the lawful exercise or
performance of any powers and
functions under this Act;

(d) without lawful authority, wilfully let off
‘ot discharge water from the works of
gy pémiit holder so that the pernut
holder loses the use of that water;

{¢} without fawful authority, lay, erect ot
construct, ar cavse to be laid, erected
or constructed, any work to cohnect
with the work of any permit holder
which is capable of drawing water
from that work;

() unlawfully interfere with the works or
water supply of any permit holder; or

(g) veglect or fail to comply with any
fawful order given under this Act.

(2) A person who contravenes the provisions of
this section shall be guilty of an offence.
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06.(1) Where by his act or omission a person
contravencs any rcquirement or prohibition made or
imposed by or under this Act, then, without affecting
any other liability of the person under this Act or
otherwise in respect of tlie contravention, the Authority
may. by order served on the person concerned, require
him, within a reasonable time specified in the order—

(a) 1o remedy the Contravention;

{b) 10 clean vp any pollution or make good any
other detriment identified in the order
which was caused to any water resource by
reason of the contravention; and

{c} to remove or destroy any works, plant or
machinery employed for the purposes of
the contravention.

(2) In default of the person’s compliance with
such an order, the Authority or a prescribed person of
body may take such sicps as are necessary to execute
the order, and the expenses inctured in domng so shah
be recoverable at the suit of the Authority, person or
body in any court of competent jurisdiction as a debt
fron: the person to whom the order was givert..

(3) A person a_g.grieved by an o_f_der under this
section may appeal to the Water Appeal Board.

97.(1) Every pernit holder or licensee, and any
employee or agent of a permit holder or licensee, shall
on demand by an inspector— '

{a) afford to the inspector such inforfaavion as
is within his knowledge in all”tnatters
relating to any inquiry held b)’ the
inspector under this Act; and S

Remcdy of
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(b) produce for mspection any licence. map.
plan,  specilication,  drawing  or  otlwer
document or record relating 10- -

(i) the permit or licence:

(it) any works constructed under (he
permat or licence; or

(i) the tlow of water m any such
works or in any waler resource
aftected by, them.

{2y A persbn who cantravénes this section shail
be guilty of an offence,

Reguirement to 98.{1) Any person who has comnutied, or has
state name and - peen accused of committing. an offence under this Act
address. who—

{a) retuses, on demand of an inspector, (o give
his name and place of abode and other
particulars which the mspector may
reasonably require: ox

{b) in purported compliance with such  a
demand. gives a name, place of abode or
other particulars which the inspector has
reason to believe to be false,

may be arrested by the inspector without warrant, and
handed over to the nearest police officer.

(2) When his true’naime and place of abode or
other particulars have been ascertained, the person
concermed shall he released on his executing a hond, f
so required, with or without sureties, to appear before a
magistrate. :
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(3} Should the person’s true name and place of
abode or other particulars not be ascertained within
twenty-four heurs from the time of his arrest. or should
he fail to execute such a bond or, if so required. to
furnish  sufficient sureties, he shall forthwith be
brought before a magistrate having jurisdiction in the
area;

Provided that, if there 1s no magistrate then in
the area before whom the person can convenientty be
brought, the person may be detained in custody until a
magistrate is available.

99.(1) Any notice required to be served m
pursuance of this Act shall be served—

{a) by delivering it personally to the person
required 10 be served. ov. if such person is
absent or cannot be found

(i} by leaving it at the person’s usual
or last known place of abode
Kenya; or _ o

(ii) by post, addressed to the petson’s
usual or last known address in
Kenya; or

{b) in the case of a notice reguired to be
served on a local authority, company or
other corporaie body, by delivering it to its
principal officer or by leaving it at his
office with some person employed there,
ot by post. '
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{2} 1t anv tandholder is not known and. atter
diligent inquiry, cannot be found. such notice may be
served on him by leaving it, addressed to him, with
some occupler of the lahd or, if there is no apparent
occupter, by causing it to be put in a conspicuous
posifion an the property in Kenya last known to have
been occupted by him.

{3) Any notice required to be given to a
landholder may be addressed to “the owner” of ihe
land or premises descnibed 1t the address in respect of
which the notice is given, without further name or
description.

100. Any order, notice, consent, approval,
permission, demand, objection, appiication or other
thing authorised or required by this Act to be given,

- made or tssued by or to the Minister. the Authority, the

Regulatory Board or any other person shall be in
writing.

101.({1) Any order, nolice, consent, approval,
demand or other document which the Authority is
authorised or required by or under this Act to give,
make of issue may be signed on bebalf of e
Authortty—

{a) by the Chief Execunive Officer of the
Authority; or

{(b) by any officer of the Authonty authorised
by it in writing to sign documents of the
particular kind or to sign the particular
document.
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{2} Any order. notice, consent, approval,
demand or other document which the Regulatory
Board is authorised or required by or under this Act to
give. make or issug may be signed on its behalf—

(a) by the Chief Executive Officer of the Board:
or

{b} by any officer of the Baard authorised by it
m o writing 1o sign. documents of the
particular kind or to sign the particular
dacument.

(3) Any document pwporting to bear the
signature of any person—

(2) expressed to hold an office by virtue of

which he is under this section empowered
to sign a docunient; or '

{b) expicssed to be duly authorised by ihe
Authority or the Reguiatory Baoard to sign
such a document or the panticular
document, '

shall, for the puwposes of this Act, be deemed, unless
the contary is proved, to be duly given, made or
isshed on behalf of the Aunthority or the Regulatory
Board, as the case may be.

102. The preduction of—

{(a) a pemut. or a copy of a pemit,
purporting ta be certified by the Chief
Executive Officer of the Authority; or

(b) a licence, ar a copy of a licence,
purporting 1o be centified by the Chief
Executive Officer of the Regulatory
Board.

Penmit or-—
hiceace 1o be
evidence of
power vy
Foanction.

No. 8
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shall without further proof be prima facie cvidence in
any proccedings of the matters and things specificd
therem.

183, No matter or thing done or omitted by

{a) the Miuster, the Authority. the
Regulatory Board, a catchment aren
advisory comtuitiee, a waler services
board or the Water Appeal Board:

{b) uny person acting ol the dircction. of
the Minister; or

{¢) any member of or person acting at the

dircction - o the  Authority. he
Regulatory Board or any such other
board or committee,

shall. 11 the matter or thing was done or amitied in
seod [anh for the purpose of excenting this Act or any
rule, regulation or order made under this Act, subject
the Muuster or any such member or person in his
personal capacity o any action, suil, claim or demand
whatsocver.

104, Without prejudice 1o the rights of any
person o bring procecdings in respéct ol an olfence,
the Minister, the Awherity or the Regulatory Board
iy institate ad maintain conminal proceedings i any
court agamst any person accused of an eflence under
this Act ar under any rules or regulations nede under
this Act.
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105. A person who s suthy of in oftence under

this Act, or ander way tules or regulations nade under
this Act, shall, if no other penalty is preseribed in
respect of the offence. be Hable 10 4 fine ot exceeding
one hundeed thousand shillings or to imprisonment for
A term not exceeding twelve months, ar 1o both.

L06, Nowwithstanding imvthing contained in
this Aot any powers and fuections  conferred o
mmposed by or urder this Act shall in respect of Trus
fand be exereised and performed subject 10 any written
Faw refaling to that lund,

107,01 A requicement imposed by or under
this Act for @ person (o this section called the
“designated person”y woundertake pubhie consueltation
in relation W any apphcatton made, or action proposed
w be taken. under this Act shall be construed as o
requicentent o ensure that this scction s complicd
with m refation w that apphication or action,

{1y The designated persoa shafl pobhsh a
notice, o relation o the. application or proposed
aeton
i) nhe Garente:
ihy Inoar least one natdnast newspaper
cireuloting in the focabty 1o wiieh the
application or proposed action refates: and

fe)y  moat deast ene Kenvan sady stabon
hroadeasting in that locality.

{31 The notice shatl w cach case

(m) set oul a  sommary ol the
applicaion or proposed action:

No. 8

Venalues for
vifcnces.

Application ol
Actio rust
fand.

Publwy
virrsultation.



1024
No. 8 Water 2002

th) stale the prenuscs at which the
details of  the  application oy
proposed action may he inspected:

{c) -mvite written comments on or
objections 1o the application or
propoased action;

(d) specify the person ar body o
which any such comments are 1o
be subnutted; and

{¢) specily a date by which any such
comments are reguired be received.
not being « date earlier than 30
days atter publication of the notjce;

(4) The designated person shall make
arrangements  for the public to obtain copies. at
reasonable cost, of documents relating to  the
application or proposed action which are in “the
possession of the designated person,

{5) The designated pefson shall consider—

{(a) any written cotinents received on or
before the -date specified under
subsection (3) (€); and

(b} any comments, whether in writing or
not, reccived at any public meeting
held in relation to the application or
proposed  action at  which - the
designated person was vepresented, of
pursuant. to any other invitation to
comnient.
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(6) The designated person shall publish,
through the same media as were employed pursuant to
subsection (2), notice of the fact that a copy of the
decision in writing of the designated person in relation
to the application or proposed action, and of the
reasons therefor, is available for public inspection at
the same premises as were notified under subsection

(3} (b).

{7 Where rules made under this Act so require,
the designated person shall cause a public meeting to
be held in relation to the application or proposed
action, o o

108.(1) If the Minister, on the advice of the
Authority, is satisfied that, by reason of an exceptional
shortage of rain or by reason of accident or other
unforeseen circumstances, a serious deficiency of
water for essential domestic purposes exisis or is
threatened in any area, he may by order -

(a) declare that an emergency exists; and

(b) direct a person who has a supply of water in
excess of his needs for domestic purposes
to supply to the area.concemned, or o a
specified person in the ares, such quantity
. of water, and for such period, as the order

. may specify.

(2). Any- persbn s0 directed by an order under
this section who fails to comply with the provisions of
the order concerned shall be guilty of an offence.

(3) An order under this section may require or
authorise—

(a) the laying of pipes and the construction of
works on any land; '

No.§
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(b) the entry on 1o any land by servants or
agents of the Authority; and

{(c) such other measwres as the Minister may
consider necessary for the giving and
taking of any such water.

(4) If a person to whom an order under this
scction s directed fails 1o comply with the order, the
Minister, or any person deputed by lum for the
purpose—

(a) may take possession of the water supply
and operate any works of the person
concerned for the drawing, diversion or use
of water; and

{b) shall have and may exercise fhe person’s
rights in conncction with them during the
period of the order, subject to any
conditions imposed by the order.

(5) It shall be the duty of any person exercising
any powers under this section to do so with reasonable
care and in such a manner as to cause as little damage
as possible in so doing.

(6) A payment made under subsection (5), or
such proportion of it as the Minister may determine,
may be recovered by the Minister, as a debt due to the
Government, from a person.benefi tmg by tiie supply of
water under the ordet...
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{(7) A person who, without lawiul authority,
hinders or obstructs any person actug 1 pursuahce of
an arder under this scction. or merferes with any
warks constrocted or under constryction in pursuinee
of such an order. shalt be guiliv of an offence.

109. No inspection. in pursuance of this Acl. of
any works authonscd 10 be constructed under this Act
shall be deemed 10 constitute or imply any guarantee
of the works constructed. or to support or jushify and
cliim whatsoever against the Authority, the Regulitory
Bawrd, the Mimister or the Government in connection
with any such works.

11041) The Mimster may make rules. not
inconsistent with this Act, lor or with respect 10 any
matter which by this Act ts required or pernntied 1o be
presertbed. or which is necessary or expedient 1o be
prescribied for carrving out or giving elfect to this Act,

{2) Without prejudice to the generatity of
subsection {1). such rules may make provision for or
with respect 1o

(1) delegation by the  Authority “or the

Regulatory  Board of their  respective |

powers,

(b) abstraction of ground water and works
thercfor:

(c) the construction and maintenance of weus.
flumes,  sluicc-gates  valves  or  other
controlling or measvring devices;

fd) construction, extension or improvement of
dams. and tcensing of persons carrying on
business as dam consiructors;

oty
mipied b
{BTRISNTINIE

(NN
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{c) temporary works,
(f} inspection of works;
(g) abandoned works

(h) plans and specifications to be submiited by
apphicants under this Act:

(i) charges for water use under a permit and
fees for licences;

(j) forms to be used under thus Act;

(k) drainage and reclamation of swamps;

(I) the provision of bottled or mincral waiers;
() protection of fish and fish tood;

{n) stalc and community projccts;

(0) any saving or lemporary provision in
conscquence of the repeal of the Water Act.

(3) The Authorily may make rules, not

tnconsistent with this Act, for or with respect to any
matter which by this Aet is required ot permitted 1o be
prescribed by the Authority.

(4) Rules made under this section may create

offences in respect of any contravention of the rules
and may for any such offence impose penalties not
exceeding fifty thousand shillings or imprisonment for
six months. or both.

Repeals, Savings and Trunsitional Provisions

TH1. (1) The Water Act is hereby vepealed.



1029
2002 Wazer

{2) Sections 168176 of the Local Governiment
Act are hereby repealed.

{3} Notwithstanding the repeals effected by this
section—

{a) the Water. Resources Authority, a Local
Water Authority, the Water
Apportiommnent Board and any other body
established under an enactment repealed
by this section shall be deemed to continue
in being; and

(b) any person or body performing any
functions under such an enactment shall
continue to do so, and in so doing may
exercise any pawer vested in the person or
body in connection with the performance
of such functions,

unti] the Minmister, by a notice or notices in the Gazette,
revokes this subsection in full or in part as, may be
necessary.

T1I2. A right to the use of water in any body of
water, being a right existing immediately before the
commencement of this section and which was
acquired —

{a) under any provision of the Water Act
repealed by this Act;
(b) under the Waler Ordinance, 1929,

(¢} by specific grant, before 1™ July, 1935, by
or on behalf of the Government in any title
under the Government Lands Act or under
the Crown Lands Ordinance, 1902 (now
repealed), or

{d) by agreement or otherwise,

No. 8

Cap. 205,

Existing waler
riglhits.

Cap. 272,

Cap. 280.



No. 8

Pramsier o)

T SCTY O,

130
Waeeker 2002

shatl be deemid

w he a ghy confared by a permin

under s Act and any imstrament by which the right
wus conterred shall be deemed to be such « peranit, and
01y de dealt with under this Act accordingiy.

113.01) As soon as reasonably practicable after
the commuencement of Past 1ot s Act, and following
puithic consultation, the Muister shall publish by
aosice i the Ooazette a plan Jor the transfer of the
Rranazemen g operation of water services o waley

services hoards established under this Act.

2y The plan shall -

(a} provide details of the instituiional,

(hy-

(v}

cotransaal andd {financial
arrangements.  capacity  building,
organizational restructuring.

transitonal  apd  olwr measures
pecessary Lo ensure an elhgient, cosl-
clfective and viderly transfer of the
management and operation of water
SUMVICCS]

preseribe appropriate  arrangemoents
lor wansterring fo water. services
poards  the  ownership of  plant,
cquipment or other assets used v the
Government  in conneclion wath
water  serviees.  whether with or
without any  associated  liabilitics:
and

presertbe ppropriate arrangements
tor water services boards 10 oblain
the use of plant. cquipment or other
assets used by o local authority ov
other  porsan m connection with
Waler services: wud
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{d) spectfy measures to give etfect ta the:

plan within a specified time.

{3) Ruies made under this Act may make such
provision as may be necessary to give effect 10 the plan
in respect of any particular water services.

114. Notwithstanding any repeal or amendment
cilected by or under this Act—

{a) a local authority or other person who,

(b)

munediately before the date on which the
repeal or amendinent took effect, was a
water undertaker within the meaning of the
Water Act shall, imtt! the coming into force
of any rules to the contrary under section
113, continue to exercise and perform the
same powers and functions as a water
undertaker as 1t was exercising mmmediately
before that date, as if it were the holder of a
licence under this Act conferring or
inposing such powers and funchons upon
it; and - '

for the purposes of the exercise and
performance of tunctions 1 accordance
with paragraph (a), the repealed provisions
the Water Act. and the provisions of
scctions 168- 176 of the Local Government
Act, and any by-laws or other subsidiary
legislation made for the purposes of any
such provisions, shall be deemed 'to
continue n force.

No. 8
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FIRST SCHEDULE (ss. 7. 15, 46, 51)

VIEMBERSHIP AND PROCEDURE OF BOARDS AND COMMITTEES

Application of this 1,{1) This Schedule applies to—~
Schedule.

{a) the governing hoard of the Authority;
{b) the Regulatory Board;
- {c}every catchment area advisory committee: and

(3} every water serviges board.
{2} In this Schedule, unless the context otherwise requires—

“hoard” means a board to which this Schedule
applies; S

»Chairman™ means the Chairman of 2 boord or
commiittee; :
. “committee” means a catchment area advisory
~ committee;

“member” means a member of a board or committee,

Quabtication ol 2, In making an appointment to a board or committee,
memhers. the person making the appointment shall have regard to—

(2) the educational gualifications, experience, expertise.
" character and integrity of potential candidates for
membership; and. : '

(b) the degree tc which water users, or water users of
particular- kinds, are represented on the board or
committee at the time the appointment is made.

Temrof office. : 3. {1 A member. shall hold.- office for such term, not
exceeding three years, as may be specified in the instrmeut of
his appointment.

(2) A member shali be eligible {if otherwise qualified)
for re-appointment from time to time,



1033
2002 Water No. 8§

Acting Choirman, 4, (1) A person may from time to time be appointed to
act in the office of Chairman during the illness or absence of the
Chairman, and a person so appointed shall, while so acting, have
all the functions of the Chairman and shall be deemed to be the
Chairman. :

(2) An appointment under this paragraph may be made,
and at any time revoked, by the person ot body wha appointed or
efected the Chairman or by any of their successors in office.

(3) For the purposes of this paragraph, a vacancy in the
office of Chairman shall be deemed to be an absence from office
of the Chairman.

':t‘rrﬁlalﬂd ; 5. The tems and conditions of service of a member,

e including the remuneration, wavelling and other expenses to
which he is entitled, shall be as prescribed by rules niade undes
this Act,

\;:;i::? inufficeof 6. (1) The office of a member shall becone vacant it—

| T.

(a) he dies, resigns or is removed from office:

{(b) he absents himself from four consecutive
meetings of the board or commitiee of which
reasenable notice has been given to him
personally or in the ordinary course of post,
unlesg——

(i) the board or committec has granted
the member leave to be absent from

those meetings; or

(ii) within four weeks after the last of
those meetings, he is excused by the
board or committee for having been
absent from those meetings;

(c) he becomes -bankrupt, applies 10 take the
benefit of any law for the relief of bankrupt or
insolvent debtors, compounds with  his
creditors or makes an assignment of his
remuneration fer their benefit:
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td) he is adjudged or declared by any competent
vourt of ribunal (e be of ansound nuad: ar

{e} he is couvicted of au otfence punishabie by
imprisenment for 12 months or maore.

12) U the ottice of a member becomes vacant, a person
shall. subject 1o this Act. be appomied to Nl the vacancy,

Vivhosurs o 741y A member who has a ditect or iudirect pecunary
PR IR SIS

inferesl—
{a) in a matter which is being considered. or is about 1o
be considered. at a meettng of a board or committee
of which he is a member: o

thY  fy a thing being done or about to b done by the
board or commitiee.
shall, as soom as possible after the relevamnt facts have come 1o his
knowledge. disclose the nature of the inlerest at a mecting of the
hoard or comnitee.

{2) A disclosure ap such o meeting that the member
voncerrg—- _
(a) is 2 member, o7 13 in the employment. of a specified
company or other hody: |
ih) is a parmer, or is ir the employment. of 2 specifted
person; of
{cy has some other specified imerest relating to @
specified company or ather body or a specitied
person,
shall be deemed 10 be a suificient disclosure of the vature of the
. . - N Al
ierest in any matter or thing relating to that company or other
body «ar 1o that person swhich may arise after the date of the
disclasure.

(%) The board or conumittee shall cause paticulars of any
disclosure made under subparagraph (1) or (2) 10 be recorded in a
book kept for the purpose aud that book shall be open ot all
reasotable hours 1o the inspection, free of charge, of any person.
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4 Aty o membar Boas, o is deemed o have, disclosed the
nature oy un INeTest i any matter or thing usteler subparagraplh
Chy or (20 ahe nwember shiall ol weless 11 s otherwse
dotermined

tad be present during any deliberation, or 1ake part in any
dectsion. of the board or commitier with respeet o than
manet: or '

(1 exercise ar perform aty powers or functions imder this Act
whh respect o that thing,

As the case may reguire,

{30 A daerminatzon under sebparagiaph {4) may only be
muade .

tay w relation o e povering board of the Awhorty ar
the Regulatary Board. -hy the Minister:

1h) in relanion 1 2 catchment arca advisory commiies - by
the Authority: or

() in pefation Lo oa water services hoard by the
Regulatory 13oard.

{6} Subparagraph b does nol wpply 1o a member whose
imerest cesists merely of the fact thae the member is the wotder
ol a permit,

(71 A controvenition of this paragraph does not invaludate any
devision of the board or comiittee or the exercise oe performancy
ol any power or function uader this Act,

(9) A relerence in this paragraph o o meeting of @ board or
vommigtes incledes & relerebee e @ mecting of  any
subcommitiees ol the board or commitiee.

Generad procedres. R, Exeept as otharwise provided by or under this Aat

tay meetings of o board or commitiee shall be keld
at such times and places as aee Lxed by the
Chairman: and

th the procedure for the convening of meetings
and  for the cunduct of busmess a1 those
gicennes shall be s deweomined by v
Chasirman.
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9. A majority of the members for the time heing holding office
as members of a board or a committee shali constitute a quarum
at any meeting of the board or comntittee,

16, The Chairman {or, m the absence of the Chairman, a
meniber appointed by the members then present) shall preside at
a weeting of a board or commiittee.

11, A decision supported by a majority of the vates cast at a
meeting of a board or committee at which a quorum is present
shall be the decision of the board or committee.

12, {1} The presiding mersber at 3 meeting of a board or
comniittee shall cause a record of the proceedings at the meeting

" ta be made.

(2) Records made for the pucpases of this paragraph way be
destroyed after the expiry of the period prescribed by ruies made
under this Act.

13, The furst meeting of the gover.ning board of the Authority or
of the Regulatory Board shall be called by the Minister in such
manner as the Minister thinks it.

. {2) The first meeting of a catchment area advisory committee
shalt lsc called by the Antherity in such manner as the Autherity
thinks fit.

(3) The first meeting of a water services board shall be called
by the Regulatory Board in such manner as the Regulatory Board
thinks fit.
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SECOND SCHEDULE (5.2

CONDITIONS RELATING 'TO CONSTRUCTION OF WORKS

-}h'i']”il‘s W 1. In this Schedule, “authorised works” means works the
auiborned works™ sonstruction of which is authorised by a permit

Juspection et wmhs 2. Any authorised works may, if the Authority so determines,
slonng cansiuelin e inspected dusing consiruction by its officers.

Works e he nde 3. {1) Upon any inspection made under this Schedule, the

R Authority may order the permit holder ta make any addition or
aberation which it considers necessary for the security of any
authorised works, whether completed or in the course of
Constuction,

{2} If such an order is not complied with to the satisfaction of
the Authority within such period as it may specify, the permit
suthorising construction of the works may be cancelled or
modified by the Authority.

Kexnl cnmsings. 4. (1) A permit holder constructing any outhorised works——
(a) shall, during their construction, keep open for safe and
coivenient travel all publie roads and rights of way.
publicly used as such, when they are crossed or imertered
with by the works: and _
(h) shall, befote watet is admitied to the works. consiruct to the
satisfaction of the local suthority concerned (or, at the
option of the local authority, refund 10 it the costs of
construction by itof}— =
(i) a substantial bridge with proper and sufficient
approaches theceto aver the worky; and

(ii) such railings, fences, guard posts, culverts, face-walls
and other strucrutes and appurtenances as the local
authority. with the approval of the Authority. may
declare to be necessary in the public imerest.

{2) All such bridges. approaches and appurtenances shall bhe
maintained by the permit holder. whiie his permit is valid, or
ahernatively. at the option of the local authority. by the local
autharity at the expense of the constructor.
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{3} The local authority concesned may at any tirme. at 1ts own
cosl. renew or alter any such bridge or any structure or works in
conneytion therewith.

5. {1) Upon the expiration of the tane limited by a permit for
the construction of warks authorised by the permit, or befare the
expirastion of thar ume, if the consiruction be soaner campleted.
the permit holder shall submit a completion cernificate in ihe
prescribed forn,

{2) Thereupon an aspection may be made. by an officer
appointed for the purpose by the Authority. to ascertein that—-

(a} the works have been compietgd in accordance with the
PRTINIL.

(b} the easements, if any. for the works have been obtained:

ie) agreements. it any are necessary. have been entered into tor
the supply of water Yor wiilization on fands which are not
the property of the pennit holder or for the dramage of
tands: and

1d) the works as constructed aie of she required capacity.

{3) If construction is not compteted within the time limied by
1he permit. a progress report shall be subnuited in lieu of a
completion repott, aud the permait holder say apphy {ov an
extension of time.

t43 An ¢xtension of tile under subparagraph {3} may be
refused or may be sanctioned upon such terms as the Authority
may specity.

6. Upon the expitation of the 1ime bmited by a permn Yor the
constriction of works authorised by the permit, or by any
extension of that tinte, the rights granted to the permit holder

~undet the permit shall cease and deternrine, and any works

constructed, erected, fixed or acquired ut the daie of such

_ determination may be taken over and operated, or disposed of. in

stich manner as the Authority may specify.

7. Every permit holder shall maintain and rerain his works ih a
good. proper and workmarilike manuer to the sausfaction of the
Autherity, so that—
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fay they are. atall times, of swficiem swesgh and capacity for
the fultilment of the puiposes for which they were
constructed: and

(b) no damage occurs 10 any road, property or work in their
viginity.

THIRD SCHEDULE (8.2

EASEMENTS

Fncumbranies. Y. The acquisition of an ensement in accordance witly this
Schedule shatl not affect the burden or benefit of any
eucmhbratice on the land existing at the date of the acquisition oy
the tability or right of any person in respect thereof.

Fasavsentsncldes 2. (1) An easement shalt include Yae right of access, atong a

gt 7 geeess. route to be approved by the Authority after consultation with the
ownet, 1o any piece of land contignous to the water of the permit
Htolder i sa far as may be necessary Tor the purpose of
constructing. inspecting, maintaining, operating or repaiving the
works of the pennit holder and tor any purpose necessary for the
ettective enjoynyent of the easement:

(2) The permit holder shall, however, ¢ive reasgnable notice o
the occupier of the land over which the casement is held of his
inrention ro emer e land tor any of the purposes mentioned m
this paragraph.

Burvnt hobhber et 3. A permit holder who has acquited an easement which.

weoid Booding ands 46 ges the construction of a canal —

ard Ty Hn canal ) . .

wlisfisctorily. (a) shall take and maintain sdegquate measuees for preventing

) the introduction into the canal of a greater quantity of water
than that which the canal is capable of carrying; and
{b) shall not cause damage 1o 20y Sond i respect of which the

easement is held by permitting the accumulation of weeds,
siit or any other obstruction or nuisance which might cause
flonding. ov aky other danage whaisoever,
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4. (1) If damage 1s coused, as the result of works of permit
holder, to the land over which the easement is held, the
tandholder may require the permit holder to construct such
additional works as are necessary, in the opinion of the Authority,
to prevent such damage or any recurvence thereof, and the
Auwthotity may by order requive the permit holder to construct
such additional works ar his sole expense.

(2) If the permit holder fails to comply with an ovder of the
Authority given under this paragraph, the Awthority may cancel
his permit.

5. (1) A permit holder who has acquired an easement for the

construction of works an anoibey hindholder’s land which
- prevenis the landbolder passing freely over ar on his land as he

could before, or interferes with his.existing works, structures or
devices upon his land, shall, a1 his own expense, consinuct and
maintaiu in repair, to the satisfaction of the Authority and under
such conditions as it may prescribe-—
{a) such bridges and other struchires and devices as wil} make
" comamnication safe and convenient; or
(b) such wotks, structures or devices as the Authotity congiders
necessary to enable the landholder effecrually to enjoy the
use of any work, stiucture or device interfered with,

{2) Any permit holder whao fails to comply with the provisions
of this paragraph shall be guilty of an offence,

6.{1} A permit holder claiming an easementunder this Act
shall serve a notice an the holder of the lend on, over or through
which lie desires to acquire the casement, and shvall i such notice
stare the following particnlars, and sach further particulars as may
ke required by rules made under this Act—

{a) 8 description of the propesed works and o stateruent of their
nse; o

(b) a statement of the quantity or discharge of water. if any, to
be diverted or dealt with;

(c) a map showiig clearly the nature and locality of any works_
ov area of swamp ot land to be reclaimed, if the casement 1s
for reclamation of a swamp or lands;

(d) a statement of the area of the land {if any) which is or will
be—

(i) occupied by the works:
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. (1i) flooded as a result of the works; '

(1i1) required for the purposes of inspection and
maintenance of the works,

{iv) required for the excavation or collection of material for

the works, or for the deposit of soil or material derived
from the works;

(v) required for a road or roads to obtain access to the
works; or

(vi) required for the conirol or prevention of pollution of
the water to be used; and ’

{e} a statement of the compensation which is offered and the
period of time during which the permit holder wishes to
enjoy the easement.

(2) A'copy of the notice shall be sent by the permit holder to
the Authority. '

7. If the landholder agrees to the claim for an easement, either

as originally proposed or as modified by agreement, the permit

* holder— ' -

{2} shall embody the particulars and other matters pertaining
thereto it a deed or other instrument suitable for
registfation; and

(b) after its execution by the parties concerned, shall send rwo
copies of such deed or other instrument, certified by the
Registrar of Titles, to the Anthority.

8. If the landholder does not, within two months after the
service of a notice under this Schedule, agree to the claim for an
easement or to 2ay other matter necessary for an easement; the
permit holder may apply to the Authority, in the prescribed
manner, for an easement, and shall serve notice of suck
application upon the landholder,

9. (1) The Authority may either dismiss the claim foran
easement or grant the claim with or without modification and
subject to such conditions, and to the payment of such '
compensation, as to the Authority seems just.

(2) The Authority shall notify the permiit holder and the
1andholder of its decision. :

No. 8

Consent of
landholder to
ensement.

Agpplication where
landholder does not
consent.

Detenvination of
application for
easement.



No. 8

L apsiags ot
cuseIent,

Permit holier w

keep works in siote

of repair,

1042
Water _ 2002

{3) When the claim for an easement has been granted. the
permit holder shatl embady the particulars and other matters
pertaining to an casemeni granted under subpara‘t_,mph (1) of ilns
pasagraph in a deed ot other instrument suitable for registration,
and shal) tender the deed or instromenn, wgether with the amount
of any award nfcompematmn made, to the landhnlder for
execution.

{4) 1f the landholder fails within such time as may be specified
by the Autliority 1o execute and defiver the deed or instrument to
the permit holder, the Authority may do so on his behalf, and
thereupon the deed or instrwment shall have the same etfect as if
it ltad been executed by the landhelder.

{31 The Registrar of Titles shal) register the deed or instrument
against the title affected. and two copies of such deed or -
instrument, centified by the Registrar of Titles, shall be sent by
the permit holder to the Authority,

16} Wh;re.én z_tpp.cai hds_ﬁeen lodged hﬁdér-subpamgr__aph {2) of
this paragraph, no action shall be taken under subparagraphs (3).
{9) or (5) of this paragraph until the appeal has been decided.

10 (1) An casemient acyuired under this Act shall lapse —

{a) if the works authorised are not completed and the water is
not utilized within one year from the date of acquiring the
easement or within such further period as the Authority’
may deterniine; or

{b) if, at any time, substantial use is not made of the permit in
accordance with the teyms of the permit for a continuous
period of two years, or such longer period as the Authority
may. from time to time. in any parttcular case. deteritiine.

(2} Upon the lapse of an easement, the Authority shall notify
the Registrar of Titles, who shall, without charge, cancel the
registration of the easement against the title affected.

11. (1} If any work constructed on the lar;d of & person other
than the permit holder is oul of repair or requiring cleaning, the
permit holder or his agent shall. if required in writing by the
landholder to repair or cléan such work, carry out such
requirements within a reasonable time. '



1043
2002 Water ' " No.8

(2) if the permit holder fails so to do. the landholder may cause
ta be done all things necessary for carrying out such repairs or
cleaning, and may recover the cost thereof from the permit holder

-In any court ot competent jurisdiction.

{3) Such repairs or ¢leaning shall not be unreasonably
demanded, and, in the event of & dispute between the parties, the
Authority shall decide what constitutes reasonable repairs or
cleaning,

{(4) A permit holder who allows or suffers any such works to
fall into disrepair or, in the opinjon of the Anthority, to be insuch
a state as ta require cleantug shall be liable for all damage which
MY AriSE 88 a consequencs,

Landholder may 14, (1) Any landholder on, over or through whose fands an
:S:T:;.‘i:‘r‘:s“hm“‘ easerient has been applied for or been granted may, by
' ' application to the Authotity either befare ot after the construction
of any watks, apply for a permit 1o make use of such works or the
proposed works for the diversion, abstraction, storage or use of
whatever water he may become entitled 10 divert, store or use
under this Act.

{2) Before such a permit or authotisation is issued by the
Autlmrity—-—

Authority, that fhe works of the pemut hiotder can be
satisfactority used for the purpose of the landholder and
without materiat detriment to the permtit holder; and

(b) stich propactionate cost of the works shali be paid by the
Tandholder to the permir holder who constructed or is
constructing the works as may be dgreed on between the
parties ot, failing agreethent, as may be determined by the
Water Appeal Boaid.

{3) The permit hotder may require the landholder to enter into
an agreemetit 1o contiftee to pay the proportionate cost of
niaintaining the portion of the works made use of, until either
party has in writing surrendered such right of user and, in the
event of disagreement, the matier shall be decided by the Water
Appeat Board.
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{(4) If such works require modification to enable the landholder
-to enjoy their use, he shall, unless the matter is otherwise agreed,
pay o the permit holder—

{a) the entire cost of modifying them in the manner approved
by the Authority; and

(b) the cost of constructing and maintaining such devices for
apportioning the quantities of water as the Authority may
prescribe ot approve.

(5} When it is proved to the satisfaction of the Authurity that
altered conditions have rendered revision of such rate of payment*
just and equitable, the Authority shall inforn the parties
concemned, and, failing agreement between such parties on any
such revision of the rate of payment, the matter shall be referred
to and decided by the Water Appeal Board.

Landhelder nay use 15. When works have been excavated by a permit holder on
kand oecupied by another person’s land—

exeavated matersal L L . ,
Fol awn purposes. {a) any land used solely for the deposit of excavated material

from the works executed shall, notwithstanding the
payment of compensation and-except in the case of an
easement for drainage or reclamation, remain available to
the landhiolder for his own purposes; and
(b) the landholder m'ay remove such excavated material:
Provided that no damage shall be done to the works of the
permit holder, nor shali the works be obstructed or interfered with
by such removal.

Lasements t be 16. The deed or other instrument creating an easement acquired

registered. under this Schedule shall be registered against the title affected,
and a plan, which shall be approved and signed by, or by the
authority of, the Direcior of Surveys, shall be attached to cach
document granting the easement,

Deteminalion af 17. (1) An easemnent acquired under this Act shall determine if

casement. and when the permit for the exercise of rights under which the
easement has been acquired is cancelled as provided for in this
Act. '
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(2) On the determination of the relevant permit, any works
constructed by the perntit holder on the lands of another person
shall, where the permit holder is the sole permit holder, become
the property of such other person unless removed by the permit
holder—

(a} voluntarily, within twbd years from the date of such

determination; or

(b} at the order of the Authority at the request of the other

persoi,

18. On the determination or variation of an. easement, the
Authority shatl notify the landholder over whose land the
casement was granted, and the Registrar of Titles and the
landholder concerned may, at the expense of the person in whose
name the easement is registered, take such action as is necessary
to cause his fitle to be freed from the easement or to record the
vatiation, as the case may require.

FOURTH SCHEDULE (5. 45

ABSTRACTION OF GROUND WATER

1. This Schedule shall apply to the extraction of ground watet
whether or not for a purpose or in circumstances which :equtre a
permit.

2. (1) No person shall construct ot begin ta construct 2 well
without haviag {irst given to the Authority notice of his intention
1o do so aud shall comply with such requirements as may be
imposed by the Authority,

{2) Unless otherwise exempted, 2 person consinicting a well
shal keep a record of the progress of the work, which shall
include—

{a) measurements of the strata passed through and specimens of

such strata;

{b) measurements of the levels at which water was struck; and

(¢} measurements of the quantity of water obtained at cach

level, the quantity finally obtamed and the rest level of the
water.
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(3} A person to whom subparagraph {2) applies shall allow any
person authorized by the Authority, at any reasonable time—

{a) to have free access 1o the well;

(b} to'ingpect the well and the material excavated from it;

(¢) to take specimens of such matesial and of water absiracted
from the well; and

(d) to inspect and take copies of or extracts from the record
required to be kept under this paragraph,

{(4) Where the person constructing a well on any iand is not the
accupier of the laud, the obligation to allow any person
authorized by the Authority to exercise his rights under this
paragraph shall be the obligation of the occupier of the land as
well as of the person constructing the well.

{5) The Authority may by uotice, whether conditionally or
subject to specified conditions. exempt any person, in such
circumstances as may be specified in the notice, from the
operation of subparagtaphs (2) and (3},

Subrission of 3. A person constructing a well, f required 10 keep records
reunds under this Part, shall, within one mwonth of the cessation of the
construction, send to the Authority—

(a) a complete copy of ihe record, together with the specimens
referred to in the record; and

(b) particulzrs of any. test made, before such cessation of the
construction, of the yield of water, specifying—

(i) the rate of flow throughout the test and the duration of
the test; and _ '

{ii) where practicable, the watér levels during the test and
thereafter until the water has renuped to its naturaf
fevel, and '

{¢) a statement of whether, in his opinion (as determined by
tasting) the water is suitable for drinking or is highly
mineralized, as the case mhy be; and

{d} if required by the Authority, such water samples as it may
congider necessary.
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Testson 4. {1} Where any well is bring coustructed within eight hundred

neighbouring et tres of an existing well. the Authority may by notice require
the-pérson constructing the well to apply tests, (o be specified in
the notice, to the existing well and to supply to the Authority the
pardicslars of the results of such tesis mcluding the rae of
purping and rest levels of water.

(2) Where the well to which the tests are to be applied is
sitated on the propesty of a person other than the persen
constiuciing the well and the person constructing the well is
unable for any reason to apply the test, the Authority may. by
notice, require the person upon whose preperty the existing welil
is situate 1o apply te tests to be specified in the notice to him,
and to supply 10 the Awthority the particulars of the resulis of
such tests.

Contracus degimed 5. Whese any borehole contractor constructs a borehole for the

o b ot purposes of a well on land belonging to or occupied by any other
person. the borehusie contractor shall he deemed, for the purposes
uf this Act, to be the person constructing the wett.

Ruecorts nuy e 6. A person constructing 2 well or the owner or occupier of the
""-‘-'“"’-‘;'-‘I tohe fond on which construction takes place may give notice to the
Ireadedd By .

confidestal. Authority requestmg that—

(a).any copy of, or exteact from, the record required to be kept
ander this Act or .

(b) any specimen taken or any other particulars connected with
the welk

be treated confidentially.

{2) In response to such. a notice, the Authority shail, if
sufficient cause has been shown, thezeupon not allow such copy.
extract, ‘specimen or other particulars, except in se far as it
contains or affords information as.to watgr resources or supplies,
to be published or shown 0 any person other than a member of
the Authority without the consent of the person giving the notice:

Provided that, if at any time the Authority gives notice to the
person that, in is opinion, his consent is unreasonably withheld—

(i) the person may. within three months after the notice
given by the Authority, appeal 10 the Water Appeal
Board; and .
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(ii) if, at the expiration of that period, no such appeal has

been made or, after hearing the appeal, the Water
Appeal Board does not make an order restrawning it
from doing So, the Authority may proceed as if such
" consent had been given.

7. {1) No person shall, except with the written permission of the
Authority—

{a) cause any ground water to run to waste from any well,
except for the putpose of testing the extent or quality of the
supply or cleaning, sterilizing, examining or repairing the
well; .

(b} abstract from any well water in excess of his reasonable
requirements abd which he cannot use in a reasonable and
beneficial manner;

(c) conduct the water from any well through any channe] or
conduit so that more than twenty per cent of the water is
lost between the point of appropriation and the point of
bepeficial use: - - :

Provided that, where the water from any well is
conducted through channels or conduits together with
water from other sources, no person shall permit the
waste of more than twenty per cent of the water in
conducting the water from the point of appropriation of
the well water to the point of beneficial vse;

- {d) vse apy water from any well for the purpose of domestic .
use or the watering of stock, except where such water is
carried through pipes fitted with float valves or other
satisfactory means of control, to prevent waste:

Provided that, where ground water interferes or
threatens to interfere with the execution or operation of
underground -works, whether water works or not, the
Authority may, in any particular case, by nofice permit
such water (@ waste upan, such conditions, regarding
quantity and method of ~disposal, as the notice may
specify. '
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8. (1) Any well which encounters salt water, in this Part
referred 1o as a "defective well”, shall be scourely cased, plugged
or sealed off by the owner of the well, 5o that the szit water is
confined to the strata in which it was found, and such casing,
plugging or sealing shall be done in such a manner as effectively
to prevent the salt water from escaping from the strata in which it
was found into any other wuter—beaung strata or on to the surface
of the groumd.

{2) This paragraph shall apply to wells constracted before of
after the commencement of this paragraph.

9. Any person who re-cases or remaoves the plags or seals fiom
a defective well, or deposits, or causes or knowingly permits the
deposit of, any dirt, rubbish or other material in any such well,
except with the written permission of the Authority, shail be
guilty of an offence.

10. (1} Before any defective well is re- cased or the plugs or
removed, the owner of the wel, or his duly authorized
representative, shall file with the Authority an application for
permission to carry out such re-casing or the removal of the piugs
or scals.

(2) The application shall contain such information as the
Authority may require in relation to—

(a) the name and address of the owner of the well;

{b) its location, depth and size;

{c) the amount and location of casing or sealing in the well;

(d) the distance below the surface of the ground to the water

level in the well;
{e) the strata pencirated;

(f) the distance from the surface of the ground to the top of the
salt water stratum and the thickness of ‘the salt water

stratum; and
(g) any other matter specified by the authonty in réspect of the
well,

{3) The application shall also state the methdds proposed for re-
casing, re-plugging or resealing of the well.
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11. The Authority. after consideration of any application under
paragraph 14, may call for addisional data, and may make such
investigation as it considers necessary, and-if the well is fourd to
contain salt water, shall by order give instructions to the
applicant; specifyiiig— o

(a) the work that shall be done by the owner 10 place it in a
" satisfactory condition; and o

(b) the time that shall be aliowed to complete the work,
and may inspect such work while it is in progress.

12. The Authority may on us own nitiative, or upon
information or complaint from any source, make an examination
of any well suspected of containing, salt water, and may by order
issue instructions for curing any defects in the well.

13.(1) Upon completion of the works in pursuance of any
instructions issued under this Schedule—- |
(a) the contractor who carries out the work; or
(b} if the work is done without a contracter, the owner of the
well, _ - _ S
shall file with the Authority a statement swomn or affirmed
specifying in detail the manner in which such work waus done.

(2) The statement shall be filed within thiny days after the
completion of the work. :

14. {1) Upon receipt of a statement under paragraph 13. the
Authority shall determine, either from the statement or from
inspection or test, whether the -work has been satisfactorily
performed. :

(2) 1f the Authority determines that the work has not been
satisfactorily performed, it shaft by order issue  additional
mstructions specifying the additional work required to place the
well in a satisfactory condition, and specifying the time for the
completion of such additional work.

{3) Upon the completion of such additional work, a staterfmm
sworn or affirmed shall be filed with the Authority as provided
for in paragraph 13.
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is. Every person abstra«.lmg ground water by meﬁua of a well
shall, in order to prevent contam;nanon or poilutlon of the water

(a) effectively seal off 1o a sufficient depth any contaminated or
poliuted surface or shallow water in rock openings oy sofi
broken ground:

{1 effectively seal the top of the well between the surface
casing and the internal pump columy, and the suction or
dischatge pipe;

(¢} dispose of 2l return or waste water by nieans other than by
seturn to the well;

(d} extend the well casing to a point not less then twenty

ceitimeties above the elevation of the finished pump house

or pump pit floor;

{€} use either welded ar screw type well joints on the casm;:,‘ if
made of metal;

{{) dispose of ¢ffluents or draitiage from any household, stable,
factory, trade premises or other premtises i such & manner
as will prevent any such c¢ffluent or drainage ﬁ om reaching
such seal or ground water: and

(g) carry out such ather work as the Authonty may by order
direct, from time to time., for the prevention of
cotitamination or pollution. :

16, 1f— .
(a) during the construction of a welt water is. cncoumer ed i an
aquifer; and. : - :
(b) water from a water table or ]awer aquifer tends to flow from
the upper aquifer to the lower aquifer; and
(¢) in the apinion of the Authority this is likely 10 prove
detnmental to the ground water resources of the area,
the Authority may order what special measuves shalt be taken by
the owner of the well so that tire water from the higher aquiter
canuot flow to the Jower aguifer.

17. Every artesian well and every sub-artesian well shall be
efficiently cased, capped or fumished with such appliances as will
readily and effectively arrest and prevent the flow therefrom over
the surface of the ground or wasting from the well through the
strata through which it passes. .
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18_. A person who neglects or fails to comply with any otder or
reguirement piven ar imposed on him by or under this Schedule

shall be guilty of an offence and liable on conviction to 2 penalty
not exceeding one hundred thousand shillings.

{2) Liability of any person under this paragmph is in addition to
any liability of the person under paragraph 18,

FIFTH SCHEDULE (5. 84)

MEMBERSHIP AND PROCEDURE OF THE WATER APPEAL BOARD

Term of office.

Tering and
conditions of
service,

Qualification of lay
nmenmbers,

Vacancy in officeafl
member.

1. A member of the Water Appeal Board shail hold office for
such term, not exceeding five years, a5 may be specified in the
ingtrument of his appointment.

* 2. The terms and conditions of setvice of a2 member of the
Water Appeal Beard, incinding the remmineration, iraveiling and
other expenses to which he is entitled, shall be as prescribed by
rules made under this Act.

3. In making an appointment to the Water Appeal Board, the
Minister shall have regard to thé educational qualifications,
experience in the water sector, expertise, character and mtegnty
of potential candidates for membershlp

4. (1) The. office of 3 member of the Water Appeal Board shall

become vacant if—

{a) he dies, resigns or is removed from office;

{b) he becomes baﬁkrupt. applies to take the benefit of any law
for the relief of bankrupt or insolvent debtors, compounds
with his creditors or -makes an assignment of his
remuneration for their benefit;

(c) he is adjudged or declared by any competent cout.or
tribuna) to be of unsound mind; or

(d) he is convicted of an offence punishable by mpnsonment
for 12 months or more.
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{2) A member of the Water Appeal Board may be removed
from office at any time by the person who appointed him or by
any successor in office of that persén.

{3} If the office of 2 member of a board becomes vacant, a
person shall, subject to this Act, be appointed to fill the vacancy.

5. A decision supported by a majority of the members of the
Water Appeal Board shall be the decision of the Board.

6. {1) The Chairman shall cause a record of the proceedings of
the Boaid o be made.

(2) Records made for the purposes of this paragraph may be
destroyed after the expiry of the period prescribed by rules made
by the Mimister under this Act.
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