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Act No. 6, 1995 AGRICULTURAL (COMMERCIAL)
LAND REFORM ACT, 1995
ACT
To provide for the acquisition of agricultural land by the
State for the purposes of land reform and for the allo-
cation of such land to Namibian citizens who do not
own or otherwise have the use of any or of adequate
agricultural land, and foremost to those Namibian citi-
zens who have been socially, economically or educa-
tionally disadvantaged by past discriminatory laws or
practices; to vest in the State a preferent right to pur-
chase agricultural land for the purposes of the Act; to
provide for the compulsory acquisition of certain agri-
cultural land by the State for the purposes of the Act;
to regulate the acquisition of agricultural land by fo-
reign nationals; to establish a Lands Tribunal and
determine its jurisdiction; and to provide for matters
connected therewith.
(Signed by the President on 15 February 1995)
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BE IT ENACTED by the Parliament of the Republic of Namibia, as
follows:-

Definitions. 1. In this Act, unless the context otherwise indi-
cates -

“agricultural land” means any land or an undivided share
in land, other than - ‘

(a) land situated in a local authority area as defined
in section | of the Local Authorities Act, 1992
(Act 23 of 1992);

(b) land situated in a settlement area as defined in
section | of the Regional Councils Act, 1992 (Act
22 of 1992);

(c) land of which the State is the owner or which is
held in trust by the State or any Minister for any
person;
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(d) land which the Minister by notice in the Gazette
excludes from the provisions of this Act;

“agricultural purposes” includes game farming;

“alienate™, in relation to agricultural land, means sell,
exchange or otherwise dispose of against any valuable
consideration of whatever nature, and “alienation” has a
corresponding meaning;

“close corporation” means a close corporation registered
under the Close Corporations Act, 1988 (Act 26 of 1988);

“Commission” means the Land Reform Advisory Com-
mission established by section 2;

“company” means a company registered in terms of the
Companies Act, 1973 (Act 61 of 1973);

“controlling interest”, in relation to -
(a) a company, means -

(i) more than 50 per cent of the issued share
capital of the company;

(i) more than half of the voting rights in respect
of the issued shares of the company; or

(i1i) the power, either directly or indirectly, to
appoint or remove the majority of the
directors of the company without the
concurrence of any other person; or

(b) aclose corporation, means more than 50 per cent
of the interest in the close corporation;

“date of expropriation” means the date contemplated in
section 20(2)(b);

“date of notice”, in relation to an expropriation notice or
any other notice required or authorised to be given by the
Minister under any provision of this Act, means the date
on which such a notice is in terms of subsection (1) of
section 78 delivered, tendered or posted to a person or is in
terms of subsection (2) of that section published in the
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Gazeite, and if such a notice is so delivered, tendered or
posted as well as so published, the date on which it is
published;

“expropriation notice” means a notice contemplated in
section 20(2);

“foreign national” means -
(a) a person who is not a Namibian citizen;
(b) in relation to a company -

(i) a company incorporated under the laws of
any country other than Namibia; or

(i) a company incorporated in Namibia in
which the controlling interest is not held by
Namibian citizens or by a company or close
corporation in which the controlling interest
is held by Namibian citizens; and

(c) in relation to a close corporation, a close cor-
poration in which the controlling interest is not
held by Namibian citizens;

“Lands Tribunal” means the Lands Tribunal established
by section 63;

“local authority council” means a local authority council
as defined in section 1 of the Local Authorities Act, 1992
{Act 23 of 1992);

“Master” means the Master of the High Court of Namibia;

“Minister” means the Minister of Lands, Resettlement and
Rehabilitation;

“owner”, in relation to land or any registered right in or
over land, means the person in whose name such land or
right is registered;

“Permanent Secretary” means the Permanent Secretary:
Lands, Resettlement and Rehabilitation;
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“regional council” means a regional council established
under section 2 of the Regional Councils Act, 1992 (Act 22
of 1992);

“registered”, in relation to land or a right in or over land,
means registered in terms of the Deeds Registries Act, 1937
(Act 47 of 1937) or the Registration of Deeds in Rehoboth
Act, 1976 (Act 93 of 1976);

“Registrar” means the registrar responsible for the deeds
registry referred to in the Deeds Registries Act, 1937 (Act
47 of 1937), or the registrar responsible for the deeds
registry referred to in the Registration of Deeds in
Rehoboth Act, 1976 (Act 93 of 1976).

PART I
LAND REFORM ADVISORY COMMISSION

Establishment of Land 2. There is hereby established a commission to be
Reform Advisory Com- 1 nown as the Land Reform Advisory Commission.

mission.

Functions of the Com- 3. The functions of the Commission shali be -
mission.,

(a) to make recommendations to the Minister or to
advise the Minister in relation to any power
conferred upon the Minister by this Act and
which the Minister is required to exercise upon a
recommendation of, or after consultation with,
the Commission;

(b) to investigate and consider, either of its own
accord or upon a request by the Minister, any
other matter relating to the exercise of the powers
of the Minister under this Act and to make re-
commendations to the Minister in connection
with any such matter; and

(c¢) to perform such other functions as are assigned to
it by this Act.

Composition of the Com- 4. (1) The members of the Commission shall consist

mission. Of _

(a) two officers of the Ministry of Lands, Resettle-
ment and Rehabilitation;
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two officers of the Ministry of Agriculture, Water
and Rural Development designated by the
Minister of Agriculture, Water and Rural De-
velopment;

two persons nominated by each of such asso-
ciations or bodies involved in agricultural affairs
as the Minister may by notice in the Gazette
designate for the purposes of this paragraph;

one person nominated by the Agricultural Bank
of Namibia mentioned in section 3 of the Agri-
cultural Bank Act, 1944 (Act 13 of 1944); and

five persons, of whom at least two shall be
females, and who shall be persons who are not
employed in the Public Service and who, in the
opinion of the Minister, are suitably qualified
having regard to the functions of the Commis-
sion,

all of whom shall be appointed by the Minister, but the
persons referred to in paragraph (e) shall be so appointed
only with the approval of the National Assembly.”.

A person shall not be competent to be appointed

or to act as a member of the Commission if he or she -

(a) is not a Namibian citizen;

(b) is a member of the National Assembly, the

National Council or a regional council;

(¢) is an unrehabilitated insolvent; or

(d)

3)

has been convicted of an offence, other than a
political offence committed before the date of
Namibia’s independence, for which he or she has
been sentenced to imprisonment without the
option of a fine for a period of 12 months or more.

The members of the Commission shall elect from

their number a member to be the chairperson of the
Commission.
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Term of office. 5. Subject to section 6(1), a member of the Com-
mission shall hold office for a period of three years from
the date of appointment and may be re-appointed upon the
expiry of such term.

Vacation of office and 6. (1) The office of a member of the Commission
filling of vacancies. shall become vacant if he or she -

(a) becomes subject to any disqualification men-
tioned in section 4(2);

(b) has been absent, without the leave of the Com-
mission, from more than three consecutive
meetings of the Commission or of a committee
thereof of which he or she is a member;

(c) by notice in writing to the Minister resigns as a
member of the Commission; or

(d) is removed from office under subsection (2).

(2) If the Minister is satisfied that a member of the
Commission -

(a) has become physically or mentally incapable of
performing his or her duties as a member; or

(b) is otherwise unable or unfit to discharge the
functions of a member of the Commission,

the Minister may remove such member from his or her
office, but a member referred to in paragraph (e) of
subsection (1) of section 4 shall not be removed from
office, except with the approval of the National Assembly.

(3) A vacancy on the Commission arising from a
circumstance referred to in subsection (1) or caused by
the death of a member shall be filled by the appointment
of another person in the manner in which the member
whose office has been vacated was required to be ap-
pointed, and any person so appointed shall hold office for
the unexpired portion of the term of office of the member

* in whose stead he or she is appointed.

Remuneration and 7. A member of the Commission who is not in the
allowances. full-time employment of the Public Service shall be paid
such remuneration and allowances as the Minister may
determine with the concurrence of the Minister of Finance.
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8. (1) Subject to subsection (2), meetings of the
Commission shall be held at such times and places as the
chairperson may determine.

(2) The chairperson shall convene a meeting of the
Commission if the Minister or at least three members in
writing so request.

(3) Seven members shall form a quorum at a meeting
of the Commission.

(4) When the chairperson is absent from a meeting of
the Commission or is unable to act as chairperson, the
members present at that meeting shall elect one of their
number to preside thereat.

(5) The Commission may invite any person whose
presence is in its opinion desirable to attend and to
participate in the deliberations of a meeting of the
Commission, but such person shall have no vote.

(6) A decision of the Commission on any question
shall be by a majority of the members present and voting at
the meeting and, in the event of an equality of votes, the
person presiding at the meeting shall have a casting vote in
addition to his or her deliberative vote.

(7) The Commission may make rules in relation to
the holding of, and procedure at, meetings of the Com-
mission.

9. (1) The Commission may establish committees to
inquire into and to report to it in regard to any matter
falling within the scope of the functions of the Commis-
sion.

(2) A committee established under subsection (1)
shall consist of such members of the Commission as the
Commission may designate. )

(3) If so authorized by the Commission, a committee
may invite any person, whose presence is in its opinion
desirable, to attend and to participate in the deliberations
of a meeting of the committee, but such person shall have
no vote.
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Disclosure of interest. 10. (1) A member of the Commission shall not
participate in the deliberations or vote on any matter
which is the subject of consideration at a meeting of the
Commission if, in relation to such matter, such member
has any interest, whether direct or indirect, which
precludes him or her from performing his or her functions
as a member in a fair, unbiased and proper manner.

(2) If at any stage during a meeting of the Com-
mission it appears that a member of the Commission has
or may have an interest which may cause a conflict of
interests to arise on his or her part, that member shall
forthwith fully disclose the nature of his or her interest and
leave the meeting so as to enable the remaining members to
discuss such disclosure and determine whether such
member is precluded from participating in such meeting by
reason of a conflict of interests.

(3) A disclosure by a member in accordance with
subsection (2), and the decision taken by the remaining
members in connection therewith, shall be recorded in the
minutes of the meeting in question.

(4) Any member of the Commission who contravenes
subsection (1) or fails to comply with the provisions of
subsection (2) shall be guilty of an offence and be liable
upon conviction to a fine not exceeding N$20 000 or to
imprisonment for a term not exceeding five years or to
both such fine and imprisonment.

Prohibition on publica- 11. (1) No member of the Commission, or any other

tion or disclosure of it herson attending any meeting of the Commission or a
committee, or any person employed to assist the Com-
mission or a committee in the performance of its functions,
shall, without the written consent of the Minister, disclose
to any other person any information in relation to the
business or affairs of any other person acquired by him or
her in the performance of his or her functions under this
Act, except -

(a) for the purpose of the performance of his or her
functions under this Act; or

(b) whenrequired to do so by any court or under any
other law.

(2) Any person who knowingly contravenes sub-
section (1) shall be guilty of an offence and be liable upon
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conviction to a fine not exceeding N$8 000 or to impri-
sonment for a term not exceeding two years or to both such
fine and imprisonment.

12. The remuneration and allowances payable to
members of the Commission, and all expenses incidental
to the performance of the functions of the Commission,
shall be defrayed out of moneys appropriated by Parlia-
ment for the purpose.

13. The administrative work connected with the
performance of the functions of the Commission shall be
performed by officers in the service of the Ministry of
Lands, Resettlement and Rehabilitation designated for
that purpose by the Permanent Secretary.

PART 1I

ACQUISITION OF AGRICULTURAL LAND BY
STATE FOR PURPOSES OF LAND REFORM

Power of Minister to
acquire agricultural land
for purposes of land re-
form.

14. (1) Subject to subsection (2), the Minister may,
out of moneys appropriated by Parliament for the
purpose, acquire, in accordance with the provisions of this
Act, agricultural land in order to make such land available
for agricultural purposes to Namibian citizens who do not
own or otherwise have the use of agricultural land or
adequate agricultural land, and foremost to those Nami-
bian citizens who have been socially, economically or
educationally disadvantaged by past discriminatory laws
or practices.

(2) The Minister shall under subsection (1) be com-
petent to acquire -

(a) any agricultural land offered for sale to the
Minister in terms of section 17(4);

(b) any agricultural land classified as under-utilised
and in terms of subsection (3);

(c) any agricultural land or portion or portions of
such land classified as excessive land in terms of
subsection (3); or
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(d) any agricultural land acquired by a foreign
national, or by a nominee owner on behalf or in
the interest of a foreign national, in contravention
of section 58 or 59.

(3) If the Minister, upon a recommendation of the
Commission and after consideration of a report by the
Commission, is satisfied -

(a) that any agricultural land is not substantially
being utilised for agricultural purposes or that,
having regard to the agricultural potential of the
land, such land is not utilized adequately; or

(b) that by reason of the extent of any agricultural
land owned by any person, such person holds
agricultural land exceeding in extent two
economic units as contemplated in subsection (4),
whether in the same agro-ecological zone or in
different agro-ecological zones as referred to in
that subsection,

the Minister may, for the purposes of subsection (2)(b),
and with the concurrence of the Minister of Agriculture,
Water and Rural Development -

(i) in the case of agricultural land referred to in
paragraph (a), classify such land as under-utilized
land; or

(ii) in the case of agricultural land referred to in
paragraph (b), classify as excessive land, subject
to subsection (5), any one or more of individual
pieces of land so held, or any portion or portions
thereof, which is or are in excess of two economic
units as contemplated in that paragraph.

(4) The Minister shall, for the purposes of subsection
(3)(b), on a recommendation of the Commission and with
the concurrence of the Minister of Agriculture, Water and
Rural Development by regulations made under section 77

(a) divide the different areas in Namibia comprising
agricultural land in such agro-ecological zones as
the Minister so acting may determine; and
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(b) prescribe in respect of each such agro-ecological
zone the size of land which constitutes an eco-
nomic unit.

(5) Where the Minister intends to classify any agri-
cultural land or a portion or portions of such land in terms
of paragraph (ii) of subsection (3) for the purpose of
acquiring such land under section 20, the Minister shall
give written notice of his or her intention to the owner
concerned and invite such owner to consult with the
Minister before a date specified in the notice with a view of
reaching an agreement on the relevant land or portion or
portions to be so classified.

(6) If upon expiry of the date specified in terms of
subsection (5) the owner concerned has not called upon the
Minister for the purpose of holding the consultation
contemplated in that subsection, the Minister, upon a
recommendation of the Commission, may determine
which land or portion or portions of land shall be classified
as excessive land.

(7) Where the Minister has classified any agricultural
land as under-utilised or any such land or portion or
portions of such land as excessive land, the Minister shall
give notice in writing to the owner of such land of such
classification.

(8) A notice in terms of subsection (7) shall contain a
clear and full description of the agricultural land in
question or, where only a portion of such land is involved,
a sketch plan showing the approximate position of such
portion, and state the approximate extent of such portion.

(9) Any owner of agricultural land who is aggrieved
by a classification by the Minister under subsection (3) of
such land as under-utilised land or of such land or any
portion or portions thereof as excessive land, as the case
may be, may, not later than 30 days after the date of notice,
or such extended period as the Ministerin a particular case
may allow, appeal against that classification to the Lands
Tribunal.

15. (1) Where the Commission considers it necessary
or expedient for the performance of its functions under
this Act, the Commission may in writing authorise any
person to enter upon and inspect any agricultural land.
and may specifically -
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(a) in order to ascertain whether such land is suitable
for acquisition for the purposes contemplated in
section 14(1), or in order to determine the value
thereof, authorise that person to -

(i) enter upon such land with assistants and
vehicles and equipment;

(ii) survey and determine the area and levels of
that land;

(iii) dig or bore under the sub-soil;

(b) authorize that person to demarcate the boun-
daries of the land required for the said purposes.

(2) A person authorised by the Commission under
subsection (1) -

(a) may, inso far as it may be necessary to gain access
to the land in question, enter upon and go across
any other land;

(b) shall not, without the consent of the owner or
occupier concerned, enter upon or cross any land,
unless he or she has given the owner or occupier at
least 7 days’ notice of his or her intention to do so.

(c) shall not, in the exercise only of the powers
conferred by this section, enter into any dwelling-
house without the consent of the owner or
occupier.

PART III

PREFERENT RIGHT OF STATE TO
PURCHASE AGRICULTURAL LAND

Definition for purposes of 16. For the purposes of this Part, “certificate of

Part Il waiver”, in relation to any offer to sell agricultural land in
terms of subsection (4) of section 17, means a statement in
writing made by the Minister certifying that the State
waives its preferent right conferred by subsection (1) of
that section and does not intend to acquire the agricultural
land in question at the time of the offer.
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17. (1) Subject to subsection (3), the State shall have
a preferent right to purchase agricultural land whenever
any owner of such land intends to alienate such land.

(2) Subject tosubsection (3), no agreement of aliena-
tion of agricultural land entered into by the owner of such
land after the date of commencement of this Part shall be
of any force and effect until the owner of such land -

(a) has first offered such land for sale to the State;
and

(b) has been furnished with a certificate of waiver in
respect of such land.

(3) Subsections (1) and (2) shall not apply where
agricultural land is alienated -

(a) by or to a regional council or a local authority
council or a body corporate established by or
under any law;

(b) in the administration of a deceased estate or in
accordance with a redistribution of assets in such
an estate between heirs and legatees;

(c) by the trustee of an insolvent estate or the
liquidator of a company, close corporation or
co-operative society in the liquidation of such
estate or the winding-up of such company, close
corporation or co-operative society;

(d) by a deputy-sheriff or messenger of the court in
the execution of a judgment or an order of a
competent court;

(e) by a co-owner of such land to another co-owner
thereof; or

(f) in such other circumstances as the Minister may
prescribe.

(4) An offer to sell agricultural land to the State as
required by subsection (2)(a) shall be made in writing to
the Minister through the Permanent Secretary, and shall -

(a) specify the price which the owner is prepared to
accept for the land;
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(b) contain such particulars as may be prescribed;
and

(c) be accompanied by a true copy of the title deed
under which such land is held by the owner
concerned.

(5) Unless the Minister decides to issue a certificate of
waiver to the owner concerned, the Permanent Secretary
shall forthwith refer an offer in terms of subsection (4) to
the Commission, which shall consider the offer and make
its recommendations thereon to the Minister within 30
days after the date of such referral.

(6) Within 14 days after the receipt of the recom-
mendations of the Commission, the Minister shall by
notice in writing to the owner concerned, either -

(a) decline the offer and issue to the owner a cer-
tificate of waiver; or

(b) if the Minister decides to acquire the land in
question for the purposes contemplated in section
14(1)-

(i) accept the offer; or

(i) if the Minister, acting on the recommen-
dation of the Commission, considers the
purchase price specified in the offer to be
excessive -

(aa) make a counter offer to such owner,
specifying the price which the Minister
is prepared to pay for the land;

(bb) inform the owner that if such counter
offer is not accepted by the owner, the
owner may, not later than a date spe-
cified by the Minister in the notice,
which shall not be sooner than 90 days
from the date of notice, make an appli-
cation to the Lands Tribunal for the
determination of the purchase price;
and

(cc) advise the owner of the provisions of
subsection (7).
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(7) Unless the Minister has issued to the owner a
certificate of waiver or the Minister, acting on a
recommendation of the Commission, and the owner have
agreed on the purchase price for the land in question, it
shall be deemed that the owner has accepted a counter
offer made by the Minister in terms of subsection (6)(b)(ii)
if, upon expiry of the date determined and specified by the
Minister in terms of that subsection, the owner has not
made application to the Lands Tribunal for the determi-
nation of the purchase price.

(8) Where, in the circumstances contemplated in
subsection (7), an owner is deemed to have accepted a
counter offer made by the Minister, the owner shall, at the
request of the Minister, and if the Minister pays to the
owner the amount specified in the counter offer or
furnishes to the owner a guarantee for the payment of that
amount against registration of transfer of the land into the
name of the State, cause the land to be transferred to the
State through the Government Attorney or, where the
Minister and owner have so agreed, through a con-
veyancer of the owner’s choice.

(9) Where a mortgage bond is registered over the land
in question the Minister shall pay the amount concerned or
furnish guarantees for the payment thereof, as con-
templated in subsection (8), in accordance with such terms
as may have been agreed upon between the owner and the
mortgagee and as the Minister may have been notified of
by them.

(10) If the owner and the mortgagee fail to conclude
an agreement as contemplated in subsection (9), any one of
them or the Minister may make an application to the
Lands Tribunal to determine what portion of the amount
payable by the State, shall be paid or guaranteed to the
owner and mortgagee, respectively.

(11) Subject to subsection (7), and unless the
Minister has issud to the owner concerned a certificate of
waiver in respect of the land in question or the Minister
and such owner have agreed otherwise, an offer made in
terms of subsection (4) and a counter offer made in terms
of subsection (6)(b)(ii) shall remain in force until -
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(a) it is substituted, either before or after the
institution of proceedings for an application to
the Lands Tribunal to determine the purchase
price, by a subsequent offer by the owner or a
subsequent counter offer by the Minister; or

(b) the purchase price is determined by the Lands
Tribunal. '

Restriction on transfers of 18. EXCCpt where -
agricultural land.
(a) agricultural land has been alienated by or to the
State;

(b) agricultural land has been alienated in any of the
circumstances contemplated in section 17(3);

(c) agricultural land is to be transferred other than by
virtue of an alienation; or

(d) the Minister in writing directs otherwise,

the Registrar shall not register any transfer of agricultural
land, unless a certificate of waiver in respect of such land is
submitted to the Registrar.

PART IV

COMPULSORY ACQUISITION OF
AGRICULTURAL LAND
Definition for purposes of 19. For the purposes of this part “property”
Part IV. means -

(a) any agricultural land contemplated in section
14(2)(b) or (c); or

(b) any right registered in or over such agricultural
land.

Power of Minister to 20. (1) Where the Minister decides to acquire any
:’e‘f(ry‘f”"a‘e cerain Pro- - property for the purposes of section 14(1) and the
Minister, acting on the recommendation of the Commis-
sion, and the owner of such property are unable to
negotiate the sale of such property by mutual agreement,
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or the whereabouts of the owner of such property cannot
be ascertained after diligent inquiry, the Minister may,
subject to the payment of compensation in accordance
with the provisions of this Act, expropriate such property
for such purpose.

(2) Where the Minister decides to expropriate any
property, the Minister shall cause to be served on the
owner concerned an expropriation notice which shall -

(a) contain a clear and full description of the pro-
perty in question or, where only a portion of
agricultural land or a real right in or over such
portion is expropriated, a sketch-plan showing
the approximate position of such portion, and
state the approximate extent of such portion;

(b) state the date of expropriation as well as the date
upon which the State will take possession of the
property and the date so stated for the taking of
possession shall not be more than 6 months after
the date of expropriation so stated;

(c) draw the attention of the owner to the provisions
of sections 22(1) and 25(3)(b);

(d) if an amount is therein offered as compensation,
inform the owner that if a lessee has a right by
virtue of an unregistered lease in respect of the
property of which the Minister had no knowledge
on the date of notice, the Minister may withdraw
that offer;

(e) contain such other information or statements as
may be required to be contained in the expro-
priation notice by any other provision of this Act.

(3) Where only a portion of a piece of agricultural
land or areal right in or over such portion is expropriated,
the owner may, within 30 days from the date of notice,
request the Minister by registered post to furnish further
particulars of such portion so as to enable the owner to
determine the position or extent of the said portion, and
upon the furnishing of such particulars the date of the
notice in which such particulars are furnished, shall, for
the purposes of this Act, be considered to be the date of
notice.
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Where the property expropriated is land, the

Minister shall cause a copy of the expropriation notice,
or a notice to the effect that the land is being expro-
priated giving the particulars of the expropriation, to be

served -

(2)

(b)

&)

upon every person who, according to the title
deed of the land has any interest in that land or
according to the registers of the Mining Com-
missioner referred to in section 4 of the Minerals
(Prospecting and Mining) Act, 1992 (Act 33 of
1992) holds in respect of that land any mineral
licence, mining claim or mining licence, as defined
in section | of that Act; and

if, to the knowledge of the Minister,

(1) the land was sold by the owner prior to the
notice; or

(i) a building was erected on the land which, on
the date of notice, is subject to a builder’s lien
by virtue of a written building contract,

upon the purchaser or builder concerned.

Where the property expropriated is land which is

registered in the deeds registry referred to in section 2 of
the Registration of Deeds in Rehoboth Act, 1976 (Act 93
of 1976) -

(a)

(b)

(6)

the provisions of the second proviso to section 16
and of sections 31 and 32 of the Deeds Registries
Act, 1937 (Act 47 of 1937) shall mutatis mutandis
apply as if those provisions were provisions
contained also in the Registration of Deeds in
Rehoboth Act, 1976; and

regulation 57 of the regulations promulgated
under section 10 of the Deeds Registries Act, 1937
by Government Notice 225 of 1964 shall mutatis
mutandis apply as if that regulation were a
regulation made under the Registration of Deeds
in Rehoboth Act, 1976.

Notwithstanding anything to the contrary con-

tained in this Act, the Commission shall, when making a
recommendation to the Minister in relation to the expro-
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priation of any agricultural land, consider the interests of
any persons employed and lawfully residing on such land,
and the families of such persons residing with them, and
may make any recommendation in relation to such
employees and their families as it may consider fair and
equitable in the circumstances.

21. (1) The ownership of property expropriated in
terms of section 20 shall on the date of expropriation vest
in the State, released, subject to the provisions of section
30, from all mortgage bonds, if any, but subject to all
rights, other than mortgage bonds, registered over or in
relation to that land in favour of third parties, unless such
rights have been expropriated from the owner thereof in
accordance with the provisions of section 20.

(2) The State shall take possession of any property
expropriated on the date stated in the expropriation notice
in terms of section 20(2)(b) or such other date as may be
agreed upon between the owner concerned and the
Minister.

(3) The owner of expropriated property shall from
the date of expropriation to the date upon which the State
takes possession of the property, take care of and maintam-
the property, and if the owner wilfully or negligently fails
to do so and as a result thereof the land depreciates in
value, the Minister may recover the amount of the de-
preciation from the owner.

(4) The Minister shall compensate the owner for
costs which were necessarily incurred after the date of
expropriation in respect of the maintenance or care of
property in accordance with the provisions of subsection

Q).

(5) The owner shall be entitled to the use of the
expropriated property, and any income derived by the
owner from that property, from the date of expropriation
to the date upon which the State takes or is required to take
possession of the property.

22. (1) An owner whose property has been expro-
priated in terms of section 20, shall, subject to subsection
(4), within 60 days from the date of notice, deliver or cause
to be delivered to the Minister a written statement indi-
cating -
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where the Minister in the expropriation notice
has offered an amount as compensation for such
property, whether or not that offer is accepted by
the owner and, if the owner does not accept the
amount offered, the amount which the owner
claims as compensation and how much of that
amount represents each of the respective amounts
contemplated in section 25(1)(a)(i) and (ii) or (b)
and full particulars as to how such amounts are
made up;

if no amount was so offered as compensation, the
amount claimed by the owner as compensation
and how much of that amount represents each of
the respective amounts contemplated in section
25(1)(a)(i) and (ii) or (b) and full particulars as to
how such amounts are made up;

if the property expropriated is land and any
amount is claimed in terms of paragraph (a) or
(b), full particulars of all improvements on such
land which, in the opinion of the owner, affect the
value of the land; ‘

if the property expropriated is land -

(1) which prior to the date of notice was leased
as a whole or in part by unregistered lease,
and which is still in force on that date;

(i1) which prior to the date of notice was sold by
the owner;

(iii) on which a building was erected which is
subject to a builder’s lien by virtue of a
written building-contract,

the name and address of the lessee, purchaser or
builder concerned;

the address in Namibia to or at which the owner
desires that further documents in connection with
the expropriation may be posted or delivered or
tendered.

The statement which in terms of subsection (1) is

required to be delivered to the Minister, shall, where the
property expropriated is land, be accompanied by -
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(a) the title deed which the owner holds in respect of
the land in question or, if such title deed is in the
possession or under the control of another
person, written particulars of the name and
address of that person;

(b) in a case where subparagraph (i), (ii) or (iii) of
paragraph (d) of subsection (1) is applicable, by,
as the cased may be -

(i) the relevant lease agreement or a certified
copy thereof, if it is in writing, or a written
statement giving full particulars of the lease,
if it is not in writing;

(i1) the relevant contract of purchase and sale or
a certified copy thereof;

(iii) the relevant building contract or a certified
copy thereof.

(3) The Minister may, by written notice to any person
in respect of whom particulars have been furnished in
terms of subsection (2)(a), request that person to deliver or
cause to be delivered to the Minister the title deed in
question within 60 days of the date of notice.

(4) The Minister may at his or her discretion extend
the period of 60 days referred to in subsection (1), and, if
the owner requests the- Minister in writing within 30 days
as from the date of notice to extend the said period of 60
days, the Minister shall extend such period by a further 60
days.

(5) Any person who -

(a) ina written statement referred to in subsection (1)
or (2)(a) or (b)(i), furnishes particulars which such
person knows to be false or misleading; or

(b) without just cause refuses or fails to comply with a
request by the Minister in terms of subsection (3),

shall be guilty of an offence and liable on conviction to a
fine not exceeding N$2 000 or to imprisonment for a term
not exceeding six months or to both such fine and such
imprisonment.
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23. (1) The Minister may, upon a recommendation
of the Commission, in the expropriation notice offer the
owner concerned an amount as compensation for the
property which is being expropriated.

(2) If nocompensation was offered by the Minister in
the expropriation notice for the property in question and
the owner concerned fails to furnish any relevant infor-
mation in terms of section 22(1), the Minister shall, upona
recommendation of the Commission and within 60 days
after the expiry of the period within which the written
statement referred to in that section was required to be
delivered to the Minister, offer to such owner, by notice in
writing, an amount as compensation for such property.

(3) If, in terms of section 22(1), an owner has
indicated an amount claimed as compensation and has
furnished the relevant information as required by that
section, the Minister shall, if the Minister, acting on a
recommendation of the Commission, is not prepared to
pay that amount as compensation, within 60 days after the
receipt of such claim of the owner, offer to the owner by
notice in writing an amount as compensation and indicate
how much of that amount represents each of the respective
amounts contemplated in section 25(1)(a)(i) and (ii) or (b)
and furnish full particulars as to how such amounts are
made up.

(4) The Minister shall, when an amount is offered as
compensation in accordance with subsection (1), (2) or (3),
in the notice concerned -

(a) inform the owner that if the amount offered is not
accepted by the owner, the owner may, not later
than a date specified by the Minister in the notice,
which shall not be sooner than 90 days from the
date of notice, make an application to the Lands
Tribunal for the determination of the compen-
sation; and

(b) draw the attention of the owner to the provisions
of subsection (5).

(5) Unless the Minister, acting on the recommen-
dations of the Commission, and the owner have agreed
otherwise in writing, the owner shall be deemed to have
accepted an offer made by the Minister in accordance with
subsection (1), (2) or (3) if, upon expiry of the date
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determined and specified by the Minister in terms of sub-
section (4), the owner has not made an application to the
Lands Tribunal for the determination of the compen-
sation.

(6) Subject to subsection (5), a claim for compensa-
tion in terms of section 22(1) and an offer of compensation
in accordance with subsection (1), (2) or (3) shall remain in
force until it is substituted, either before or after the
institution of proceedings for an application to the Lands
Tribunal to determine the compensation, by a subsequent
claim by the owner or a subsequent offer by the Minister,
as the case may be, or until the compensation has been
determined by the Lands Tribunal, unless the Minister and
the owner have agreed otherwise.

(7) The Minister may from time to time ask for
particulars regarding the owner’s claim for compensation,
and the owner may from time to time ask for particulars
regarding the Minister’s offer of compensation, and par-
ticulars so asked for shall be furnished within a reasonable
time.

Advance payment of por- 24. (l) The Minister may, prior to the determination

tion of compensation  of the amount of compensation payable in terms of this
Act for the property in question, but not before the date on
which the State takes possession of the property, pay such
portion of the amount offered as compensation for the
property as the Minister, upon a recommendation of the
Commission, may determine, but not more than 80 per
cent of that amount, to the owner concerned or the person
contemplated in section 30 or deposit such portion of that
amount with the Master under the same circumstances
under which the Minister should have so paid or deposited
such compensation had it been determined on that date.

(2) The payment or deposit of any amount under
subsection (1) shall not preclude the determination by
agreement or by the Lands Tribunal of a different amount
as compensation, but in the event the amount so deter-
mined as compensation is less than the portion paid or
deposited, the owner to whom or on whose behalf such
portion was paid, or the Master, as the case may be, shall
refund the difference to the State together with, in the case
of such owner, interest at the rate contemplated in section
25(3) from the date on which such portion was so paid,
and, in the case of the Master, the interest accrued thereon.
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Basis on which compen- 25. (1) The amount of compensation to be paid to an

sationistobedetermined. - er in respect of property expropriated in terms of this
Act, shall be determined with due regard to the provisions
of subsection (5), but shall not, subject to subsection (2),:
exceed -

(a) where the property expropriated is agricultural
land, the aggregate of -

(i) the amount which the land would have
realized if sold on the date of notice on the
open market by a willing seller to a willing
buyer; and

(i) an amount to compensate any actual fi-
nancial loss caused by the expropriation; and

(b) where the property expropriated is a right, an
amount to compensate any actual financial loss
caused by the expropriation of the right.

(2) Notwithstanding anything to the contrary con-
tained in this Act, there shall, if the Commission so
recommends, be added to the total amount payable in
accordance with subsection (1) an amount equal to 10 per
cent of such total amount, but not more than N$10 000.

(3) Interest at the standard interest rate determined in
terms of section 35(a) of the State Finance Act, 1991 (Act
31 of 1991), shall, subject to subsection (4), be payable
from the date on which the State takes possession of the
property in question in terms of section 21(2) on any
outstanding portion of the amount of compensation
payable in accordance with subsection (1): Provided that -

(a) 1n a case contemplated in section 31(4), in respect
of the period calculated from the termination of
30 days from the date on which -

(i) the property was so taken possession of, if
prior to that date compensation for the
property was offered or agreed upon; or

(i1) compensation for the property was offered
or agreed upon, if possession thereof was
taken before such offer or agreement,



No. 1040 Government Gazette 3 March 1995 29

Act No. 6, 1995

(b)

4

AGRICULTURAL (COMMERCIAL)
LAND REFORM ACT, 1995

to the date on which the dispute was settled or the
doubt was removed or the owner and the buyer or
the mortgagee or the builder notified the
Minister, as contemplated in section 30, as to the
payment of the compensation money, the amount
so payable shall, for the purposes of the payment
of interest, be deemed not to be an outstanding
amount.

if the owner fails to comply with the provisions of
subsection (1) of section 22 within the period
referred to in that subsection or an extension of
that period under subsection (4) of that section,
the amount so payable shall during the period of
such failure and for the purpose of the payment of
interest be deemed not to be an outstanding
amount.

If the owner of expropriated property occupies or

uses that property or any portion thereof, interest in terms
of subsection (3) shall, in respect of the period of such
occupation or use, be paid only on that portion of the
outstanding amount as exceeds the reasonable value, as
determined by the Minister on the recommendation of the
Commission, of the benefit procured by the owner by such
occupation or use.

(5)

In determining the amount of compensation to be

paid for property expropriated in terms of section 20, the
following considerations shall apply, namely -

(a)

(b)

(c)

if the value of the property was enhanced in
consequence of the use thereof in a manner which
is unlawful, such enhancement shall not be taken
into account;

improvements made after the date of notice on or
to the property in question, except where they
were necessary for the proper maintenance of
existing improvements or where they were un-
dertaken in pursuance of obligations entéred into
before that date, shall not be taken into account;

no allowance shall be made for any unregistered
right in respect of any other property or for any
indirect damage or anything done with the object
of obtaining compensation therefor;
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(d) any enhancement or depreciation, before or after
the date of notice, in the value of the property in
question, which may be due to the purpose for
which or in connection with which the property is
being expropriated, or which is a consequence of
any work or act which the State may carry out or
perform or already has carried out or performed
or intends to carry out or perform in connection
with such purpose, shall not be taken into
account;

(e) account shall be taken of any benefit which will
enure to the person to be compensated -

(1) from any works which the State has built or
constructed or has undertaken to build or
construct on behalf of such person to com-
pensate in whole or in part any financial loss
which such person will suffer in consequence
of the expropriation;

(i) in consequence of the expropriation of the
property for the purpose for which it was
expropriated.

Compensation for rights 26. (1) Alessee whose unregistered lease in respect of

under uncegistered leases. oy propriated agricultural land has been terminated by
virtue of the provisions of section 32 shall be entitled,
subject to subsections (2) and (3) of this section, to the
payment of compensation as if the lessee’s right were a
registered right in respect of the land which was also
expropriated on the date of expropriation of the land.

(2) Where the Minister is aware that agricultural land
which is being expropriated is leased under an unregistered
lease, the Minister shall simultaneously with the expro-
priation notice in question to the owner of the land, or as
soon as possible thereafter, send to the lessee in question a
notice in which such lessee is informed of the expropria-
tion, and thereupon the provisions of sections 20, 22, 23
and 24 shall mutatis mutandis apply as if such notice were
a notice of expropriation under section 20(1) in respect of
the rights of such lessee.

(3) If the owner of expropriated agricultural land
fails to comply with the provisions of section 22(1)(d)(i)
and the Minister did not prior to the payment of any
compensation to the owner become aware of the existence
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of the unregistered lease in respect of such property, the
State shall not be obliged to pay compensation to the lessee
concerned in respect of the termination of the rights under
the relevant lease, but such owner shall be liable to any
such lessee for damages suffered by the lessee in con-
sequence of the termination of those rights.

27. (1) Subject to subsections (2) and (3) of this
section and section 23(5), the compensation to be paid for
any property expropriated under section 20, shall, in the
absence of agreement, on the application of any party
concerned be determined by the Lands Tribunal.

(2) If the owner has claimed an amount in terms of
section 22(1), no proceedings for an application as con-
templated in subsection (1) shall be instituted before the
expiry of a period of 60 days after such amount was
claimed.

(3) The provisions of subsection (1) shall not be
construed as preventing the Minister and an owner, or a
lessee under an unregistered lease, from submitting by
agreement any dispute concerning the amount of com-
pensation to be paid in terms of this Act in respect of the
expropriation of property, to arbitration in terms of the
Arbitration Act, 1965 (Act 42 of 1965).

(4) (a) A party to an application contemplated in
subsection (1) may, at any time before or during
the hearing of such application, make a written
offer to the other party to such application for the
settlement of the dispute, and may do so without
prejudice.

(b) The party making the offer may therein accept
liability for costs or a portion thereof, and if the
offer does not state whether or not the party
concerned accepts liability for costs or a portion
thereof, that party shall be deemed to have made
also an offer to pay the other party’s costs up to
the date of the offer.

(c) The party to whom the offer is made, may accept
the offer -

(i) if the offer is made not less than seven days
prior to the commencement of the hearing of
the application, within seven days; or
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(i) if the offer was made less than seven days
prior to the commencement of the hearing,
within twenty-four hours; or

(ii1) with the consent of the party who makes the
offer, at any time.

(d) Acceptance of the offer shall terminate the pro-
ceedings, except as regards disputes relating to
the interpretation of the offer or to costs.

(e) Ifsuch an offer to settle the dispute is not accepted
and the Lands Tribunal determines the com-
pensation at an amount -

(1) which is equal to or in excess of the amount
of the offer by the owner, the Lands Tribunal
shall order the Minister to pay the owner’s
costs incurred after the date of the offer;

(ii) which is equal to or less than the amount of
the offer by the Minister, the Lands Tribunal
shall order the owner to pay the Minister’s
costs incurred after the date of the offer.

(f) The Lands Tribunal shall in its discretion decide
on costs incurred prior to the date of an offer.

(g) If the Lands Tribunal has made an order as to
costs without knowledge of an offer which had
not been accepted and non-acceptance thereof is
brought to the notice of the Lands Tribunal
within five days from the date of the determi-
nation of the compensation by it, costs shall be
reconsidered in the light thereof.

(5) An offer which is not accepted shall not be
disclosed to the Lands Tribunal before its decision is given.

Orders as to costs. 28. (1) Subject to the provisions of section 27(4), if
the compensation awarded by the Lands Tribunal in any
proceedings in terms of section 27(1) -

(a) isequalto orinexcess of the amount last claimed
by the owner one month prior to the date for
which the proceedings for the hearing of the
application were for the first time placed on the
roll, costs shall be awarded against the Minister;
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(b) 1s equal to or less than the amount last offered by
the Minister one month prior to the date con-
templated in paragraph (a), costs shall be
awarded against the owner;

(c) is less than the amount last so claimed by the
owner, but exceeds the amount last so offered by
the Minister, so much of the costs of the owner
shall be awarded against the Minister as bears to
such costs the same proportion as the difference
between the compensation so awarded and the
amount so offered, bears to the difference
between the amount of compensation so awarded
and the amount so claimed.

(2) Notwithstandingthe provisions of subsection (1),
the Lands Tribunal shall in its discretion decide as to the
costs -

(a) in a case not mentioned in subsection (1);

(b) if any party did not within a reasonable time
comply with a request under section 23(7);

(c) if any party abused the provisions of section
23(7); or

(d) if, in the opinion of the Lands Tribunal, the
conduct of any party during or prior to the
proceedings, justifies a deviation from subsection

(1).

Effect of application for 29. Notwithstanding any application in terms of
‘;::‘i:[‘;‘;:“‘:;’(;‘ nﬁ-fnf)‘t’i':é section 27(1) for the determination of compensation or an
of appeal. appeal against such a determination of the Lands Tri-

bunal, the other provisions of this Act shall apply as if no

such application or appeal had been made.

Discharge of debt secured 30. (1) If any agricultural land expropriated under
e o e section 20 was immediately prior to the date of expro-
:;;’hl:e"ai" unregistered  priation encumbered by a registered mortgage bond or to
' the knowledge of the Minister the subject of an agreement
contemplated in section 22(1)(d)(ii) or any building

thereon was then subject to a lien as contemplated in

section 22(1)(d)(iii), the Minister shall, subject to the

provisions of subsection (3) of this section and section 31,

not pay out any portion of the compensation money in
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question, except to such person and on such terms as may
have been agreed upon between the owner of such land and
the mortgagee, purchaser or builder concerned, as the case
may be, and as the Minister may have been notified of by
them.

(2) If an owner of agricultural land has failed to
comply with the provisions of section 22(1)(d)(ii) or
(iii) and the purchaser or builder concerned in conse-
quence thereof does not receive any portion of the com-
pensation money by virtue of the provisions of subsection
(1) of this section, the owner shall be liable to the purchaser
or builder, as the case may be, for any damages which the
purchaser or builder may have suffered in consequence of
the expropriation, and the State shall not be obliged to pay
compensation in respect of such damages.

(3) If the owner and the mortgagee, purchaser or
builder, as the case may be, fails to conclude an agreement
contemplated in subsection (1), any one or more of them
may make an application to the Lands Tribunal to
determine the amount to be paid from the compensation
money to each interested person respectively.

31. (1) If agricultural land expropriated under
section 20 was burdened with a fideicommissum or if
compensation is payable in terms of this Act to a person
whose place of residence is not known, or if the Minister is
unable to determine to whom the compensation can be
paid, the Minister may deposit the amount of such
compensation with the Master, and after such deposit the
State shall cease to be liable in respect of that amount.

(2) Any moneys received by the Master in terms of
subsection (1) or (4) of this section or in terms of section
24(1) shall -

(a) if the agricultural land in question was burdened
with a fideicommissum, mutatis mutandis be
subject to all the terms and conditions contained
in the will or other instrument by which such
fideicommissum was established; and

(b) subject to the provisions of paragraph (a), be paid
into the Guardian’s Fund referred to in section 86
of the Administration of Estates Act, 1965 (Act 66
of 1965), for the benefit of the persons who are or
may become entitled thereto, and bear interest at
the rate determined under section 88 of that Act.
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(3) The provisions of subsections (1) and (2) shall not
affect the jurisdiction of a court to make an order in respect
of any moneys in question.

(4) Intheevent of adispute or doubt asto the person
entitled to receive any compensation payable in terms of
this Part, or in the event of the issue of an interdict by a
competent court in respect of the payment of any such
compensation, or if the owner and any mortgagee or any
purchaser or any builder did not notify the Minister in
terms of section 30 about the payment of such compen-
sation, the Minister shall, subject to the provisions of
subsection (3) of that section, pay the amount of such
compensation to the Master.

32. Where agricultural land is expropriated in terms
of section 20, all rights in respect of such land not
registered or recorded against the title deed thereof, except
rights under a mineral licence, mining claim or mining
licence referred to in section 20(4)(a), shall ter-minate on
the date of expropriation and the State shall not be
obliged, subject to sections 26 and 30, ‘o pay any
compensation for such rights.

33. (1) Notwithstanding anything to the contrary
contained in any law, the Minister, after consultation with
the Commission may by notice in writing to the owner
and every other person to whom notice of the expropria-
tion was given, withdraw an expropriation notice from a
date mentioned in the notice of withdrawal, but an
expropriation notice shall not be withdrawn -

(a) after the expiration of three months after the date
of expropriation, except with the written consent
of the owner in question; or

(b) if, where the property expropriated is land,
transfer of the property in consequence of the
expropriation has already been registered.

(2) If any person directly or indirectly suffers any
damage in consequence of the withdrawal of an expro-
priation, such person shall be entitled to compensation by
the State for such damage.

(3) Ifthe expropriation of any property is withdrawn
and the State has already paid compensation in connection
with such expropriation, the amount of such compen-
sation shall be a debt due to the State.
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(4) If an expropriation of property is withdrawn in
terms of this section, the ownership in such property shall,
from the date contemplated in subsectiuon (1), again vest
in the owner from whom it was expropriated, and any
mortgage bonds, servitudes and other rights discharged or
terminated in connection with the expropriation shall
revive and the registrar of deeds shall, on receipt of a copy
of, or publication in the Gazette of, the notice of with-
drawal of expropriation in question, cancel any endorse-
ment made in connection with the expropriation in his or
her registers and on the title deed of the property in
question.

34. The power of the Minister in terms of section 20
to expropriate only a portion of agricultural land, shall
include the power to expropriate the remainder of such
land if the owner so requests and satisfies the Minister that
such remainder has because of the expropriation been
rendered uneconomical to the owner, and the Minister
may expropriate such remainder notwithstanding that it is
not required for a purpose contemplated in section 14(1).

35. (1) The provisions of the Expropriation Ordi-
nance, 1978 (Ordinance 13 of 1978) shall not apply to an
expropriation of property for the purposes contemplated
in section 14(1).

(2) Nothing in this Act shall be construed as pre-
venting the expropriation of agricultural land in ac-
cordance with the provisions of the Expropriation Ordi-
nance, 1978 for a purpose contemplated in that Ordinance.

PART V

ALIENATION OF AGRICULTURAL LAND

Definition for purposes of
Part V.

Power of Minister to
alienate, lease or dispose
of certain State land or
agricultural land.

36. For the purposes of this Part “farming unit”
means any piece of surveyed land allotted or available for
allotment under the provisions of this Part.

37. Subject to the provisions of this Part, the
Minister, after consultation with the Commission and with
the concurrence of the Minister of Agriculture, Water and
Rural Development, may, by way of alienation, lease or in
such other manner as may be prescribed, and under a
scheme or otherwise allot to any person or group of
persons contemplated in section 14(1), for agricultural
purposes -
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(a) anyland, other than communal land, of which the
State is the owner and which has been made
available by the President to the Minister for the
purpose;

(b) any agricultural land acquired by the State under
the provisions of Part 111 or Part IV; or

(c) anyland allotted under the provisions of this Part
which has reverted to the State in terms of any
such a provision.

Subdivision of fand. 38. (1) The Minister, in consultation with the
Minister of Agriculture, Water and Rural Development,
may -

(a) direct that any land acquired under this Act be
subdivided into holdings for allotment to persons
for purposes of small-scale farming; and

(b) cause each such holding to be surveyed.

(2) Anysubdivision of land in terms of subsection (1)
shall be carried out in accordance with a partition plan
prepared and recommended by the Commission.

(3) Notwithstanding anything to the contrary con-
tained in any other law regarding the subdivision and
registration of land -

(a) the surveyor-general may approve any diagram
or plan of subdivision prepared in accordance
with a partition plan referred to in subsection (2);
and

(b) the Registrar may register the transfer of any such
piece of subdivided land or any undivided share in
such a piece of land.

Preparation and publica- 39. (1) For the purpose of the allotment of land in

tion of allotment plans. - yarryg of section 37 as a farming unit or farming units, the
Commission shall prepare and recommend to the Minister
an allotment plan.

(2) An allotment plan referred to in subsection (1)
shall -

(a) show the boundaries of each farming unit;
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(b) have annexed thereto or recorded thereon a
statement of the approximate area of each
farming unit; and

(c) have annexed thereto a statement -

(i) indicating the nature and value of any im-
provements existing on, and the estimated
capital value of, each farming unit;

(ii) specifying the manner in which, as con-
templated in section 37, the Commission
recommends that a farming unit or all
farming units or any of them be allotted and
the terms and conditions subject to which
such allotment be made; and

(iii) setting out the minimum qualifications
which the Commission recommends be
required of persons in order to qualify to be
allotted any farming unit.

(3) When an allotment plan has been approved by the
Minister, the Minister shall cause copies thereof to be
made available for public inspection at such place or places
and during such times as the Minister shall cause to be
made known by notice in the Gazette and in at least one
newspaper circulating in the area in which the land is
situated and, if the Minister considers it expedient, in any
other manner as the Minister may direct.

(4) The notice published under subsection (3) shall
invite applications for the allotment of the farming unit or
farming units offered for allotment and shall state -

(a) the number of farming units offered for allotment
and the location of each such unit;

(b) a description of each such farming unit;

(c) any special conditions upon which each farming
unit is offered for allotment;

(d) the minimum qualifications required of appli-
cants to qualify for the allotment of a farming
unit;
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(e) where any farming unit is offered for sale, the
approximate purchase price of such unit, or
where any such unit is offered for lease, the
approximate rent thereof;

(f) the manner of application for the allotment of a
farming unit; and

(g) the closing date for such applications.

(5) No allotment of any farming unit included in an
allotment plan referred to in subsection (1) shall be made
unless -

(a) such allotment plan has been made available for
public inspection in accordance with the
provisions of subsection (3); and

(b) the closing date for applications specified in
accordance with subsection (4)(g) has expired.

Disposal of farming units 40. (1) The provisions of sections 38 and 39 shall not

reverting to the State. apply to the re-allotment of any farming unit that has
previously been allotted but has reverted to the State in
terms of any provision of this Part and which the Minister
considers should be re-allotted without any alteration of
the boundaries thereof.

(2) Whenever the Minister intends to allot any
farming unit referred to in subsection (1), the Minister
shall by notice, given in the manner as prescribed in section
39(3), offer farming unit for allotment, and such notice
shall contain the information contemplated in section
39(4).

(3) No allotment of any farming unit referred to in
subsection (1) shall be made, unless -

(a) the notice referred to in subsection (2} has been
published; and

(b) the closing date for applications specified in the
notice has expired.

Applications for aliot- 41. (1) Every application for the allotment of a

oyt comiderationol farming unit offered for allotment under this Part shall be
made in writing to the Minister in the manner stated in the
relevant notice of offer.
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(2) Every application in terms of subsection (1) shall
be accompanied by a written declaration by the applicant
or, in the case of a joint application, by each applicant in
the following form:

“I/ We do solemnly declare that I/ we apply for the above
farming unit on my/our own behalf and for my/our sole
use and benefit, and not as agent/agents or trustee/
trustees for any other person.

374 1T: 120 3

Place:

Date:

Before me -

Commissioner of Qaths”

(3) Every application for the allotment of a farming
unit in terms of subsection (1) shall, as soon as possible
after the expiration of the closing date specified in the
relevant notice of offer, be referred to the Commission,
which shall make recommendations to the Minister
thereon, and if there be more than one application for the
same farming unit, recommend to which applicant the
farming unit should be allotted or, in the case of several
farming units, which farming unit or choice of different
farming units should be offered to the applicant.

(4) The Commission may, and shall if the Minister so
directs, require any applicant for a farming unit to appear
before it or any of its members to enable the Commission
to obtain more information about the applicant and the
applicant’s ability to develop and work the farming unit
beneficially and carry out and observe the conditions
subject to which the allotment is to be made.

(5) The Commission shall not be obliged to recom-
mend any applicant to the Minister.

(6) In the consideration of any application for the
allotment of any farming unit regard shall be had to -

(a) the qualifications of the applicant as set out in the
applicant’s application or as determined by virtue
of the provisions of subsection (4);
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(b) the financial means of, or available to, the
applicant or applicants for the use, maintenance
and development of the farming unit; and

(c) any other factors which are relevant to the
application.

(7) The Minister shall not approve any application
for allotment of any farming unit made on behalf of a
company or close corporation, unless such company or
close corporation -

(a) is incorporated under the laws of Namibia;

(b) undertakes that it will occupy the farming unit
through the agency of a manager to be approved
by the Minister under section 44(1) who will
personally reside on that farming unit and use and
develop it for agricultural purposes; and

(c) is legally competent to hold agricultural land
under this Act or any other law.

(8) All applicants shall be informed, by written
notice, of the decision of the Minister on their applica-
tions.

(9) If an applicant in his or her application or in the
declaration referred to in subsection (2) furnishes in-
formation or makes a statement material to the appli-
cation which the applicant knows to be false or mis-
leading, he or she shall be guilty of an offence and be liable
on conviction to a fine not exceeding N$20 000 or to
imprisonment for aterm of 5 years or to both such fine and
such imprisonment.

(10) In the event of the conviction of a lessee of a
farming unit under subsection 9, the Minister may cancel

the lease.
Duration and registration 42. (1) The term of any lease granted in respect of a
of feases. farming unit under the provisions of this Part shall be

ninety-nine years.

(2) The Minister shall cause any lease referred to in
subsection (1) to be registered in accordance with the
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provisions of the Deeds Registries Act, 1937 (Act 47 of
1937) or the Registration of Deeds in Rehoboth Act, 1976
(Act 93 of 1976), whichever is applicable.

(3) The lessee shall be liable for the payment of any
fees and costs pertaining to the registration of the lease.

Rent of farming unit. 43. The yearly rent payable in respect of any farming
unit shall be such amount, and shall be payable on such
terms and conditions, as the Minister, on the recommen-
dation of the Commission, may determine.

Occupation of farming 44. (1) Everylessee shall not later than three months

unit leased. after the date of commencement of the lease, or such
extended period as the Minister, on the recommendation
of the Commission, in a particular case may approve, take
up effective occupation of the farming unit, either per-
sonally or through a manager in the full-time employment
of the lessee approved by the Minister on the recom-
mendation of the Commission, and beneficially use such
farming unit for agricultural purposes.

(2) For the purposes of subsection (1) “beneficially
use” means -

(a) from the date of taking up effective occupation as
required by that subsection -

(i) residence on the farming unit, either by the
lessee personally or by a manager referred to
in that subsection;

(ii) the practice of sound methods of good
husbandry;

iii) the proper care and maintenance of im-
prop : A
provements on the farming unit;

(b) before the expiration of a period of three years
after the date of the lessee taking up occupation as
required by subsection (1), the annual cultivation
of such portion of the area of the farming unit or
the maintenance of livestock in accordance with
the requirements laid down by the Minister on the
recommendation of the Commission.
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(3) The requirements, if any, of the Minister under
paragraph (b) of subsection (2) shall be laid down in each
case by the Minister before the lease is granted and be
incorporated in the lease and shall not thereafter be varied
without the consent of the lessee.

(4) The Minister, on the recommendation of the
Commission, may permit any lessee to depart from the
requirements of subparagraph (i) of paragraph (a) of
subsection (2).

(5) Except with the prior written approval of the
Minister, granted on the recommendation of the Com-
mission, a lessee of a farming unit shall not use such
farming unit for any purpose other than agricultural
purposes and purposes ancillary thereto and for the
personal residence of himself or herself and his or her
family or, where applicable, the lessee’s manager approved
under subsection (1) and his or her family, and such
employees as may be necessary for the lessee’s farming
operations on the farming unit.

45. (1) On the termination of a lease by effluxion of
time or otherwise, but subject to the provisions of sections
52 and 53, compensation shall be payable to a lessee in
respect of buildings or improvements effected on the
farming unit after the allotment thereof to the lessee in
terms of this Part.

(2) The Commission shall make recommendations to
the Minister in relation to the compensation to be paid in
terms of subsection (1) and, in the determination of such
compensation, regard shall be had to -

(a) the value of the buildings or improvements con-
cerned and the period of the lease;

(b) the economic state, at the date of termination of
the lease, of the agricultural industry inthe areain
which the farming unit is situated;

(c) contributions made from public funds towards
the cost of permanent improvements on the
farming unit,
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(3) Notwithstanding anything to the contrary in any
other law contained, there may, when any compensation
determined under subsection (2) is payable to a lessee, be
deducted from the amount so payable, any rent due and
payable under the lease and any other debts owing to the
State by the lessee.

46. (1) Except with the prior written consent of the
Minister, granted upon a recommendation of the Com-
mission, a lessee shall not -

(a) assign, sublet, mortgage or in any manner what-
soever encumber, or part with possession of the
farming unit in question or any part thereof; or

(b) enter into any partnership for the working of such
farming unit.

(2) An application for the Minister’s consent for the
purposes of subsection (1) shall be made in writing.

47. (1) It shall be a condition of every lease of a
farming unit granted under the provisions of this Part that
the lessee shall be entitled to obtain an option to purchase
the farming unit in question at a purchase price equal to
the capital value thereof as specified in the relevant
statement referred to in section 39(2)(c), provided -

(a) notlessthan five years have elapsed since the date
of commencement of the lease; and

(b) alithe provisions of this Act which are applicable
to the lessee and all the terms and conditions of
the lease have been complied with.

(2) An application for an option to purchase a
farming unit as contemplated in subsection (1) shall be
made to the Minister in the prescribed form.

(3) Every application in terms of subsection (2) shall
be referred to the Commission to make a recommendation
to the Minister thereon.

(4) The Commission shall in relation to every appli-
cation referred to it in terms of subsection (3) -
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(a) advise the Minister whether or not it is satisfied
with regard to the matters mentioned in para-
graphs (a) and (b) of subsection (1); and

(b) if it advises the Minister that it is so satisfied,
stipulate the terms and conditions on which it
recommends the option to purchase be granted,
including conditions as to the manner in and time
within which the option may be exercised.

(5) Where the Commission, under subsection (4), has
advised the Minister - :

(a) that it is not satisfied as contemplated in para-
graph (a) of that subsection, the Minister may
either -

(i) by written notice to the applicant, refuse the
application; or

(ii) refer the application back to the Commission
for reconsideration in the light of any com-
ments which the Minister may make in
relation thereto; or

(b) that it is satisfied as contemplated in paragraph
(a) of that subsection, the Minister shall grant to
the applicant concerned an option to purchase the
farming unit on the terms and conditions deter-
mined by the Minister on the recommendation of
the Commission.

48. The terms and conditions on which an option was
granted under section 47 may at the request of the lessee,
either before or after the exercise of the option, be
amended by the Minister on the recommendation of the
Commission.

49. Land purchased under this Part shall be subject
to all rights and encumbrances as are registered against the
title held by the State in respect of the land in question.

50. (1) If alessee fails to comply with any provision
of this Act which is applicable to-the lessee or to fulfil any
term or condition of the lease, the Minister may cause
written notice to be served upon such lessee calling upon
that lessee to remedy any default within a period specified
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by the Minister in the notice, and if the lessee fails to
remedy such default within that period, the Minister may
cancel the lease.

(2) Uponcancellation of a lease under subsection (1),
the right to occupy the farming unit in question and all
improvements thereon shall vest in the State, subject to the
payment of compensation in accordance with the pro-
visions of section 45.

51. (1) The termination of a lease under the pro-
visions of this Part or the surrender of a lease shall not
extinguish any debt due by the lessee to the State under
such lease, and, upon such termination or surrender, such
debt shall, subject to subsection (2), forthwith become
payable to the State.

(2) If the Minister, acting on the recommendation of
the Commission, is satisfied that the termination or
surrender of a lease was due to drought, flood, tempest,
locusts, lack of water, failure of crops, disease of stock or
other adverse farming conditions not attributable to the
conduct of the lessee, the Minister may waive the whole or
any part of any debt which has become due and payable in
terms of subsection (1).

52. (1) If the lessee becomes insolvent or, in the case
of a lessee which is a company or close corporation, the
company or close corporation is placed under liquidation,
the trustee of the insolvent estate or the liquidator of the
company or close corporation, as the case may be, may
assign the lease to any person approved in writing by the
Minister on the recommendation of the Commission.

(2) If the trustee or liquidator fails to assign the lease
within the period of three months after the date of his or
her appointment, or such longer period as the Minister
may allow, the Minister may cancel the lease, in which
event, the trustee or liquidator shall, subject to subsection
(3), be entitled to be paid by the State, in accordance with
section 45, compensation for the benefit of the insolvent
estate or the company or close corporation under liqui-
dation, as the case may be.

(3) Notwithstanding anything to the contrary in any
other law contained, the Minister may deduct from any
compensation payable in terms of subsection (2), any rent
due or any other debt owing to the State in respect of the
farming unit.
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53. (1) Ifalesseedies, orif a curatoris appointed for
a lessee under any law relating to mental health, the
executor of the lessee’s estate or such curator, as the case
may be, may assign the lease to any person who is
approved in writing by the Minister on the recommen-
dation of the Commission.

(2) Pendingthe assignment of the lease in accordance
with the provisions of subsection (1), the executor or
curator shall continue the lease on behalf of the estate or
the lessee, as the case may be, subject to the provisions of
this section and the terms and conditions of the lease, and
which shall be fulfilled by the executor or curator or on his
or her behalf by a person nominated by him or her and
approved in writing by the Minister.

(3) If the executor or curator fails to assign the lease
within the period of three months after the date of his or
her appointment as executor or curator or such longer
period as the Minister may allow, the Minister may cancel
the lease, in which event, the executor or curator shall be
entitled to be paid by the State, in accordance with the
provisions of section 45, compensation for the benefit of
the deceased estate or the lessee, as the case may be.

(4) Notwithstanding anything to the contrary in any
other law contained, the Minister may deduct from any
compensation payable in terms of subsection (3), any rent
due or any other debt owing to the State in respect of the
farming unit.

(5) If, pending the assignment of the lease or during
the period the lease is continued by the executor or curator
as provided in subsection (2), the executor or the curator
or the person nominated by him or her in terms of that
subsection, as the case may be, fails to comply with any
requirement of this Part which was applicable to the lessee
or fails to fulfil any term or condition of the lease, the
provisions of section 50 and 51 shall apply.

54. (1) Subject to the provisions relating to criteria
or qualification for the allotment of a farming unit under
this Part, the Minister may, on the recommendation of the
Commission, sell any farming unit to any person, on such
terms and conditions, as the Minister may determine.
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(2) Any person who purchases land under subsection
(1) shall be entitled to obtain registered title of that land
upon the payment to the State of the whole purchase price,
survey fees and the transfer costs.

55. (1) Except with the prior written consent of the
Minister, any farming unit purchased under this Part shall
not be used for any purpose other than for agricultural
purposes and for occupancy by the purchaser and the
family of the purchaser and the necessary employees of the
purchaser and their families.

(2) If any person uses any farming unit in contra-
vention of the provisions of subsection (1), the Minister
may by notice in writing require such person to cease such
other use within a period specified in the notice, and, if
such person fails to comply with such requirement within
the specified period, such person shall be guilty of an
offence and liable upon conviction to a fine not exceeding
N§2 000, and the court by which such person is convicted
may, in addition to any penalty imposed, make any order
as it may think fit to ensure that the person concerned
complies with the said notice.

56. (1) In the event of the abandonment of any
farming unit purchased under this Part, the Minister may
cause to be served on the owner thereof a notice requiring
such owner to reoccupy such farming unit, either per-
sonally or through a manager, within 30 days of the
date of the notice, and such notice shall state the steps
which the owner is required to take in order to comply
therewith.

(2) Anyowner aggrieved by a notice served upon him
or her under the provisions of this section may lodge an
appeal against such notice with the Lands Tribunal within
a period of three months from the receipt thereof.

(3) If a notice served under the provisions of this
section is not complied with within the specified period or
if the Lands Tribunal determines that such farming unit
has been abandoned, the Minister may acquire the farming
unit in accordance with the provisions of Part IV,

57. (1) Any member of the Commission or person
authorised thereto in writing by the Commission may at all
reasonable times enter and inspect any farming unit
allotted under this Part for the purpose of ascertaining
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whether the provisions of this Act, or the terms and
conditions of the relevant agreement of lease or purchase
and sale, as the case may be, are being complied with in
respect of the farming unit.

(2) Before exercising the powers conferred by sub-
section (1), the member of the Commission or person
concerned shall, whenever reasonably practicable, either
obtain the consent of the lessee or purchaser of the farming
unit or give the lessee or purchaser not less than 48 hours’
notice in writing of his or her intention to enter and inspect
the farming unit, and unless such consent has been
obtained or such notice has been given, the member of the
Commission or person concerned shall not, in the exercise
only of the powers conferred by this section, enter into any
enclosed building or dwelling-house without the consent
of the lessee or purchaser.

PART VI

RESTRICTION ON ACQUISITION OF AGRICULTURAL

Restriction on acquisition
of agricultural land by
foreign nationals.

LAND BY FOREIGN NATIONALS

58. (1) Notwithstanding anything to the contrary in
any other law contained, but subject to subsection (2) and
section 62, no foreign national shall, after the date of
commencement of this Part, without the prior written
consent of the Minister, be competent -

(a) to acquire agricultural land through the registra-
tion of transfer of ownership in the deeds registry;
or

(b) to enter into an agreement with any other person
whereby any right to the occupation or possession
of agricultural land or a portion of such land is
conferred upon the foreign national -

(i) for a period exceeding 10 years; or

(ii) for an indefinite period or for a fixed period
of less than 10 years, but which is renewable
from time to time, and without it being a
condition of such agreement that the right of
occupation or possession of the land con-
cerned shall not exceed a period of 10 years
in total.
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(2) If at any time after the commencement of this Part
the controlling interest in any company or close cor-
poration which is the owner of agricultural land passes to
any foreign national, it shall be deemed, for the purposes
of subsection (1)(a), that such company or close corpo-
ration acquired the agricultural land in question on the
date on which the controlling interest so passed.

(3) The provisions of subsection (1) shall not apply in
respect of the registration in the deeds registry, at any time
during a period of 60 days following the date of com-
mencement of this Part, or such extended period as the
Minister in any particular case may allow, of any agri-
cultural land in the name of a foreign national where such
registration is effected pursuant to an agreement or any
other written instrument duly made and entered into
before the date of commencement of this Part.

(4) An application for the Minister’s consent for the
purposes of subsection (1) shall be made in the prescribed
form and be submitted through the Permanent Secretary
to the Minister.

(5) The Minister may grant an application in terms of
subsection (4) subject to such conditions as the Minister
may determine.

(6) The Minister shall not grant an application made
in terms of subsection (4), unless the Minister is satisfied -

(a) that the acquisition of the land concerned or of
the right to occupation or possession of such land
will constitute an eligible investment as contem-
plated in section 5 of the Foreign Investments
Act, 1990 (Act 27 of 1990) in respect of which a
Certificate of Status Investment has been issued
or, after consultation with the Minister of Trade
and Industry, will be issued to the applicant under
section 7 of that Act;

(b) that the land concerned is'capable of being used
or occupied beneficially for the purpose which the
applicant proposes to use or occupy it;

(c) the use or occupation of the land concerned will
not have an adverse effect on the environment or
adequate measures will be provided by the
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applicant to prevent or deal with any adverse
environmental consequences which may result
from such use or occupation.

(7) The Minister may -

(a) inthe case of an application for the acquisition of
land, direct that any condition imposed under
subsection (5) be included in the deed of transfer;

(b) at the request of the owner, vary or withdraw any
condition so imposed.

(8) Upon submission to the Registrar of a certificate
by the Minister that a condition registered against the title
deed of the land concerned by virtue of a direction of the
Minister under paragraph (a) of subsection (7) has been
varied or withdrawn under paragraph (b) of that sub-
section, the Registrar shall make such entries and en-
dorsements as the Registrar considers necessary in or on
any relevant register or document in his or her office or laid
before him or her in order to record such variation or
withdrawal.

59. No person shall acquire and hold, as a nominee
owner, on behalf or in the interest of any foreign national
any agricultural land if the Minister’s written consent
therefor has not been obtained as required by section 58.

60. (1) Where any agricultural land has been
acquired -

(a) by a foreign national in contravention of section
58(1)(a); or

(b) by a nominee owner in contravention of section
59,

the Minister may issue an order that such agricultural land
be sold, unless the Minister decides to acquire such land in
accordance with the provisions of Part IV for the purposes
of section 14(1).

(2) Where the Minister issues an order under sub-
section (1) he or she shall give notice thereof in writing -

(a) to the foreign national concerned; and
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(b) where applicable, to the nominee owner con-
cerned,

and such notice shall state that unless the foreign national
or such nominee owner, as the case may be, submits to the
Minister, within a period of 90 days from the date of
service of the notice, an agreement of sale or disposal
otherwise of the land concerned to a person who is not by
law disqualified from acquiring it, the Minister may cause
such land to be sold in accordance with the provisions of
subsection (3).

(3) If an agreement of sale or disposal otherwise of
the land as contemplated in subsection (2) is not submitted
to the Minister within the period referred to in that sub-
section, or if, upon submission of such an agreement,
subsequent proof that the land has been transferred to the
purchaser concerned is not furnished to the Minister
within 120 days of the date of the Minister’s notice in terms
of subsection (2), or such extended period as the Minister
in a particular case may allow, the Minister may cause such
land to be sold by public tender or public auction on such
terms and conditions as the Minister may determine.

(4) If, according to the registers of the Registrar, any
mortgage bond or any other encumbrance or real right is
registered over or in relation to agricultural land in respect
of which an order is issued by the Minister under sub-
section (1), the Minister shall, if the address of the person
in whose favour such mortgage bond, other encumbrance
or real right is registered is stated in the deed or other
instrument embodying such mortgage bond, other en-
cumbrance or real right, cause a copy of the notice referred
to in subsection (2) to be sent by registered post to that
person at the address so stated.

(5) A copy of every notice under subsection (2) shall
be transmitted to the Registrar, and the Registrar shall
upon receipt thereof endorse thereon the day and hour of
its receipt and endorse in the appropriate registers that
such a notice has been given in respect of the land in
question.

(6) Subject to the provisions of subsection (7), the
Registrar shall not, after receipt by him or her of any notice
referred to in subsection (2), register any transfer of, or any
lease or mortgage bond or other encumbrance in respect of
or over, the land in question, except where the Minister
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notifies the Registrar in writing that the registration of
such transfer, lease, mortgage bond or other encumbrance,
as the case may be, is in pursuance of an agreement of sale
submitted to the Minister in terms of subsection (3) or a
sale by public tender or public auction under that sub-
section, as the case may be.

(7) If the Minister withdraws a notice referred to in
subsection (2), the Minister shall cause a notice of the
withdrawal to be transmitted to the Registrar, and upon
receipt of such a notice or upon the transfer of the land in
question in accordance with subsection (6), any en-
dorsement made under subsection (5) shall be cancelled.

(8) The costsincidental to the sale of any agricultural
- land by public tender or public auction under subsection
(3) shall be a first charge upon the proceeds derived from
such sale and any balance shall be applied towards the
payment of any debt the payment of which is secured by
the land in question, in its legal order of priority, and any
balance left thereafter shall be paid to the foreign national
concerned or, where applicable, to either the nominee
owner or the foreign national concerned, as the Minister
may direct.

(9) The Minister and any officer designated by the
Minister for that purpose, may sign any document and do
whatever may be necessary in order to effect the transfer of
any land sold by public tender or public auction under
subsection (3) to the purchaser of such land.

(10) If the owner of the land in question fails to
produce the title deed thereof, or if the holder of any
mortgage bond over such property fails to consent to the
cancellation of the bond or the release of the property from
the operation of the bond, the Registrar shall, if the
Minister so directs in writing, register the transfer of
ownership of the property and endorse the transfer on the
duplicate title filed in his or her office and in the
appropriate registers.

Restrictions upon regi- 61. (1) Notwithstanding anything to the contrary in

jiration of agricultural 4y law contained, the Registrar shall not register any
transfer of agricultural land or any lease or sublease in
respect of such land or any cession of such a lease or
sublease, unless there is submitted to the Registrar -
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(a) a statement made under oath or affirmation by
the transferee, lessee, sublessee or cessionary, as
the case may be, declaring -

(1) his or her nationality; and

(ii) whether or not the land to be transferred or
mentioned in the lease, sublease or cession,
as the case may be, will be held by him or her
on behalf or in the interest of any other
person and, where applicable, giving par-
ticulars of the name and nationality of that
person; and

(b) ifin the statement referred to in paragraph (a), the
transferee, lessee, sublessee or cessionary, as the
case may be, declares that he or she is not a
Namibian citizen, or that the land in question will
be held by him or her on behalf or in the interest of
another person who is not a Namibian citizen -

(i) the written approval of the Minister referred
to in section 58; or

(ii) proof by affidavit in the form and manner
determined by the Registrar that he or she
qualifies for exemption from the provisions
of section 58 by virtue of the provisions of
section 58(3) or 62,

and the Registrar may request the transferee, lessee,
sublessee or cessionary concerned to submit to the
Registrar such further proof as he or she may require that
the transferee, lessee, sublessee or cessionary may lawfully
acquire or hold such land in terms of this Part.

(2) Any person who in a statement referred to in
subsection 1(a) makes any representation or any statement
in a material particular knowing it to be false, shall be
guiity of an offence and on conviction be liable to a fine not
exceeding N$20 000 or to imprisonment for a term not
exceeding five years or to both such fine and imprison-
ment.
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Exemptions under this 62. (1) The provisions of this Part shall not apply to
Part the acquisition of agricultural land by a foreign national -

(a) by virtue of any succession ab intestato or testa-
mentary disposition;

(b) which s a public company conducting business as
a banking institution as defined in section 1 of the
Banks Act, 1965 (Act 23 of 1965); or

(¢) which is a company of which the shares are listed
on a licensed stock exchange in Namibia as
defined in section 1 of the Stock Exchanges
Control Act, 1985 (Act | of 1985).

(2) The Minister may -

(a) notwithstanding anything to the contrary in this
Act contained, after consultation with the Mi-
nister of Agriculture, Water and Rural Deve-
lopment, by notice in the Gazette exclude from
the application of the provisions of this Part any
agricultural land or any category of such land or
any category of persons;

(b) at any time vary or withdraw in a like manner
such notice.

PART VII
THE LANDS TRIBUNAL

Lands Tribunat, 63. (1) There is hereby established a tribunal to be
known as the Lands Tribunal.

(2) The Lands Tribunal shall consist of five members,
of whom -

(a) one shall be a person with legal qualifications and
who has been practising law for a period of not
less than five years, and who shall be the chair-

person;

(b) one shall be a person who has experience of
economical or financial matters;
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(c) one shall be a person who has experience of
agricultural matters,

and who shall be appointed by the National Assembly by
resolution upon a recommendation of the Minister.

(3) The Minister shall, subject to the requirements of
paragraph (a) of subsection (2) and with the approval of
the National Assembly, appoint a person to be the
alternate of the chairperson of the Lands Tribunal.

(4) The members of the Lands Tribunal shall be
appointed for three years and be paid such remuneration
as the Minister, with the concurrence of the Minister of
Finance, may determine.

(5) The office of amember of the Lands Tribunal or a
person appointed under subsection (3) shall become
vacant if he or she -

(a) resigns that office by written notice to the Mi-
nister;

(b) is removed from office under subsection (6).

(6) A member of the Lands Tribunal may be removed
from office by the Minister acting with the approval of the
National Assembly -

(a) if the member is permanently incapable of per-
forming his or her duties;

(b) for neglect of duty; or
(c) for dishonourable conduct.

(7) Any vacancy that occurs on the Lands Tribunal
shall be filled by the appointment of another member in
accordance with the provisions of subsection (2), and any
person so appointed shall hold office for the unexpired
portion of the period of office of the member in whose
place he or she is appointed.
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64. (1) A member of the Lands Tribunal shall not
perform any function as such a member unless he or she
has taken an oath or made an affirmation, which shall be
subscribed by him or her, in the form set out below,
namely:

1 VR e do hereby
(full name

swear/solemnly and sincerely affirm and declare that I will
in my capacity as member of the Lands Tribunal admi-
nister justice to all persons alike, without fear, favour or
prejudice, and as the circumstances in any particular case
may require, in accordance with the law of the Republic of
Namibia.”.

(2) An oath or affirmation in terms of subsection (1)
shall be made or taken before the Judge-President of the
High Court of Namibia or any other judge of that Court
designated by the Judge-President.

65. (1) For the purpose of procuring assistance in the
determination of any matter under this Act, the Lands
Tribunal may appoint not more than two persons with
expertise relevant to the matter to sit as assessors in an
advisory capacity.

(2) If during any proceedings before the Lands
Tribunal or so shortly before the commencement thereof
that the vacancy cannot be filled in time for the hearing, an
assessor dies or he or she for any other reason becomes
incapable of taking his or her seat, the chairperson of the
Lands Tribunal may either adjourn the proceedings in
order to invoke the assistance of another person as
assessor or proceed with the hearing with the remaining
assessor, if there be one, or without any assessor should
there be no remaining assessor.

(3) Any person appointed as an assessor shall be
entitled to such allowances as the Minister, with the
concurrence of the Minister of Finance, may determine.

(4) The Lands Tribunal shall give due consideration
to, but shall not be bound by, the opinion of any assessor.
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Registrar of Lands Tri- 66. The Minister shall appoint an officer of the

bunal. Public Service to be the registrar of the Lands Tribunal
who shall be in charge of the administrative functions of
the Lands Tribunal.

Seat and jurisdiction of 67. (1) The seat of the Lands Tribunal shall be

Lands Tribunal. Windhoek, but the functions of the Lands Tribunal may be
performed at any such place in Namibia as the chairperson
of the Lands Tribunal may determine.

(2) The Lands Tribunal shall have jurisdiction to -

(a) decide any appeal lodged with it in terms of any
provision of this Act;

(b) consider and give a decision on any application
made to it in terms of any provision of this
Act;

(c) generally to inquire and adjudicate upon any
matter which is required or permitted to be
referred to it under any provision of this Act or
any other law.

(3) Any decision, order or determination of the
Lands Tribunal may be executed as if it were a decision,
order or a determination made by the High Court of

Namibia.
Proceedings of Lands 68. (1) Subject to subsection (2), the chairperson of
Tribunal. the Lands Tribunal shall preside over the sittings of that
Tribunal.

(2) If at the commencement of any proceedings
before the Lands Tribunal the chairperson is for any
reason unable to preside at such proceedings, the person
appointed to be the alternate of the chairperson shall
preside thereat.

(3) Where any proceedings have commenced before
the Lands Tribunal with either the chairperson or the
alternate of the chairperson presiding thereat, such pro-
ceedings shall be completed with that person so presiding
and if, at any time before the Lands Tribunal has taken a
decision on the subject matter of the proceedings, the
person so presiding dies or becomes otherwise incapable to
perform his or her functions, the proceedings shall be
adjourned and commenced de novo.
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(4) If at any stage during any proceedings before the
Lands Tribunal any member thereof, other than the
chairperson or the alternate of the chairperson, as the case
may be, dies or becomes otherwise incapable of acting, the
hearing shall be commenced de novo, unless all the parties
to the proceedings agree unconditionally in writing to
accept the decision of the remaining members.

(5) If the term of office of any member of the Lands
Tribunal expires during the course of any proceedings
before the Lands Tribunal, the Minister may authorise the
member concerned to continue acting as a member of the
Lands Tribunal for the purpose of completing such
proceedings.

(6) A decision of the majority of the members of the
Lands Tribunal shall be the decision of the Lands Tri-
bunal.

(7) A member of the Lands Tribunal or an assessor
shall not sit at a hearing of the Tribunal if he or she has any
interest direct or indirect or personal or pecuniary, in any
matter before the Tribunal.

(8) The Tribunal shall not be bound by the rules of
evidence in civil proceedings.

69. (1) There shall be a Rules Board which shall
consist of -

(a) the Judge-President of the High Court of Na-
mibia or any judge of that Court designated from
time to time by the Judge-President, who shall be
the chairperson of the Rules Board;

(b) one person practising as an advocate in Namibia
and nominated by the professional organization
representing the interests of advocates;

(c) one person practising as an attorney in Namibia
and nominated by the professional organization
representing the interests of attorneys;

(d) an officer serving in the Ministry of Justice
designated by the Minister of Justice;
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(e) an officer serving in the Ministry of Lands,
Resettlement and Rehabilitation designated by
the Minister.

(2) The persons appointed as members of the Rules
Board in terms of paragraphs (b) and (c) of subsection (1)
shall be paid, out of moneys appropriated by Parliament,
such remuneration as the Minister, with the concurrence
of the Minister of Finance, may determine.

(3) The majority of the members of the Rules Board
shall form a quorum for a meeting of that Board.

(4) A decision of the majority of the members of the
Rules Board present at a meeting thereof shall be a
decision of that Board and, in the event of an equality of
votes the chairperson of that Board shall in addition to his
or her deliberative vote have a casting vote.

(5) The Rules Board may make rules in relation to -

(a) the conduct of the proceedings of the Lands
Tribunal;

(b) the manner in which any matter to be heard and
determined by the Lands Tribunal shall be
brought and continued before it;

(c) the tariff of fees chargeable by legal represen-
tatives;

(d) the fees payable in respect of the service or
execution of any process of the Lands Tribunal
and the tariff of costs and expenses which may be
allowed in respect of such service or execution;

(e) the taxation of bills of costs;

(f) the hours during which the office of the registrar
of the Lands Tribunal shall be open for the
transaction of business;

(g) the period within which and the manner in which
an appeal from a decision of the Lands Tribunal
to the High Court of Namibia shall be noted;
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(h) generally, any matter which may be necessary or
expedient to prescribe in order to ensure the
proper dispatch and conduct of the proceedings
of the Lands Tribunal.

{6) No rule made by the Rules Board under sub-
section (4) shall be of any force and effect unless it is
published in the Gazette.

70. In any proceedings before the Lands Tribunal a
party to such proceedings may appear personally or by an
advocate or attorney.

71. (1) A party to any proceedings before the Lands
Tribunal, may procure the attendance of any witness in the
manner provided for in the rules of the Lands Tribunal.

(2) The chairperson may administer the oath to, or
accept an affirmation from any witness appearing before it
to give evidence or to produce any book, record, document
or thing.

(3) Any member of the Lands Tribunal and any
sitting person as an assessor in any proceedings before the
Lands Tribunal may put any question to any witness
appearing before it.

(4) The chairperson of the Lands Tribunal may
disallow any question put to a witness which in the opinion
of the chairperson is not relevant to the matter which is
being dealt with.

(5) If any person who has been duly subpoenaed to
attend any proceedings before the Lands Tribunal for the
purpose of giving evidence or producing any book, record,
document or thing in his or her possession or under his or
her control, fails without reasonable cause to attend or to
give evidence or to produce that book, record, document
or thing according to the subpoena or, unless excused by
the chairperson of the Lands Tribunal, to remain in
attendance throughout the proceedings, the Lands Tri-
bunal may, upon being satisfied upon oath or affirmation
or by return of the person by whom the subpoena was
served, that such person has been duly subpoenaed and
that his or her reasonable expenses have been paid or
offered to him or her, impose upon the said person a fine
not exceeding N$2 000, or in default of payment, impri-
sonment for a term not exceeding six months.
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Costs. 72. Subject to the provisions of sections 27 and 28,
the Lands Tribunal may in any proceedings before it make
an order as to costs as it thinks fit.

Contempt of Lands Tri- 73. (l) No person shall -
bunal.
(a) insult, disparage or belittle any member of the
Lands Tribunal in that capacity, or prejudice
influence or anticipate the proceedings or find-
ings of the Lands Tribunal;

(b) wilfully interrupt the proceedings of the Lands
Tribunal or misconduct himself or herself in any
manner during such proceedings;

(c) do anything in relation to the Lands Tribunal
which if done in relation to a court of law would
have constituted contempt of court.

(2) Any person who contravenes subsection (1) shall
be guilty of an offence and be liable on conviction to a fine
not exceeding N$4 000 or to imprisonment for a term not
exceeding 12 months or to both such fine and such
imprisonment.

Appeals. 74. Any party to any proceedings before the Lands
Tribunal may appeal against any decision, order or
determination, given by the Lands Tribunal as if it were a
judgment or an order given in civil proceedings by a single
judge of the High Court of Namibia sitting as a court of
first instance, and, for the purposes of prosecuting any
such an appeal the provisions relating to appeals of the
High Court Act, 1990 (Act 16 of 1990) and of the Supreme
Court Act, 1990 (Act 15 of 1990), as well as the rules of
court made under those Acts, respectively, shall apply
mutatis mutandis.

Expenses of Lands Tri- 75. The expenditure incidental to the performance of
bunal. functions of the Tribunal shall be defrayed from moneys
appropriated by Parliament for the purpose.
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PART VlIIi
GENERAL

76. (1) Notwithstanding any other law to the con-
trary, the Minister, with the concurrence of the Minister of
Agriculture, Water and Rural Development and the
Minister of Finance, may, by regulations made under
section 77, but subject to subsection (3) of this section,
impose a land tax to be paid by the owners of agricultural
land and prescribe the rates, method of calculation and the
time and manner of payment or collection of such tax and
penalties for any failure to pay such tax or to comply with
any provision of such regulations.

(2) Different rates of land tax may be prescribed
under subsection (1) for the different agro-ecological
zones.

(3) Noregulation made pursuant to the provisions of
subsections (1) and (2) shall be made without the approval,
by resolution, of the National Assembly.

77. (1) The Minister may make regulations in re-
lation to -

(a) the forms to be used for the purposes of this Act;

(b) the procedure for making any application under
this Act;

(c) the procedure for applying for any consent to any
transaction relating to or affecting land under this
Act; and

(d) any matter required or permitted to be prescribed
by regulation under this Act.

78. (1) Any notice, document or other communi-
cation required or authorised under the provisions of this
Act to be given to or served on any person by the Minister
shall be considered to have been duly given or served if the
original or a true copy thereof is delivered or tendered to
the person concerned personally or if sent by registered
post to such person.
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(2) Where -

(a) the whereabouts of the person, or in the case of
several owners of property or several persons
having an interest in property, every such owner
or interested person, is not readily ascertainable
by the Minister; or

(b) by reason of the number of such owners or
persons having such an interest, or for any other
reason, the Minister is satisfied that service of a
notice or other document in accordance with
subsection (1) is not practicable; or

(c) the property is subject to a fideicommissum and it
is not known to the Minister who all the fidei-
commissaries are or will be,

the Minister shall, instead of or in addition to causing any
notice or document to be served in accordance with
subsection (1), cause to be published, once in the Gazette
and once a week during two consecutive weeks in two
newspapers circulating in the area in which the land in
question is situated, an appropriate notice complying with
the relevant provision of this Act.

79. Any person who wilfully hinders or obstructs any
person authorised by or under this Act to enter upon any
land for the purpose of inspection or carrying out any act
prescribed by this Act or from performing his or her
functions or any duly authorised person taking possession
of any agricultural land in terms of this Act or exercising
any rights or performing any functions under this Act in
relation thereto, shall be guilty of an offence and liable on
conviction to a fine not exceeding N$20 000 or to impri-
sonment for a term not exceeding five years, or to both
such fine and imprisonment.

80. In so far as the provisions of this Act limit the
fundamental right of persons to dispose of immovable
property and authorise the compulsory acquisition by the
State of immovable property and of rights in or over such
property, those provisions are enacted on authority of
Article 16(2) of the Namibian Constitution, read with
Article 23(2) thereof.
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81. (1) This Act shall be called the Agricultural
(Commercial) Land Reform Act, 1995 and shall come into
operation, except Part VI thereof, on a date fixed by the
Minister by notice in the Gazette.

(2) Different dates may be fixed under subsection (1)
in respect of different provisions of this Act.

(3) The provisions of Part VI shall come into ope-
ration on the date of publication of this Act in the Gazette
as an Act of Parliament.

(4) Where in the application of any provision of Part
VI any other provision of this Act which, by virtue of the
provisions of subsections (1) and (2) has not yet come into
operation, has a bearing on such application such pro-
vision shall, to the extent required for such application, be
deemed to be of force and effect notwithstanding that such
provision is not yet in operation.




