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CHAPTER 326C
FAIRCOMPETITION
An Act 2002-19.
(@) to promote and maintain and encourage competition;
(b) to prohibit the prevention, restriction or distortion of
competition and the abuse of dominant positionsintradein
Barbados and within the Caricom Single Market and

Economy;

() toensurethat all enterprises, irrespective of size, have the
opportunity to participate equitably in the market place; and

(d) for connected matters.

[3rd January, 2003] Commence-

ment.
2002-146.

ParT |
Preliminary
1. ThisAct may be cited asthe Fair Competition Act. Short title.
2. (1) InthisAct, Interpreta-

tion.

"acquire", inrelation to

(@ goods, includes to obtain by way of gift, purchase or
exchange, lease, hire or hire purchase; and

(b) services, includesto accept the rendering or performance of
the service,
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"advertisement” means any form of communication made to the
public or a section thereof for the purpose of promoting the
supply of goods or services,

"agreement” includes any agreement, arrangement or understanding,
whether oral or in writing or whether or not it isor isintended to
be legally enforceable;

"authorised officer" means any person appointed as such under the
Cap. 326B. Fair Trading Commission Act;

"business’ includes the business of

(@) manufacturing, producing, transporting, acquiring, supply-
ing, storing and otherwise dealing in goods for gain or
reward; and

(b) acquiring, supplying and otherwise dealing in services for
gain or reward;

" Caribbean Community” meansthe Caribbean Community established
by the Revised Treaty of Chaguaramas Establishing the
Caribbean Community including the Caricom Single Market and
Economy;

"Commission” means the Fair Trading Commission established
Cap. 326B. under section 3 of the Fair Trading Commission Act;

"Community Competition Commission” means the Competition
Commission established under Article 171 of the Revised Treaty
of Chaguaramas Establishing the Caribbean Community includ-
ing the Caricom Single Market and Economy;

"Court" means the High Court;
"document” includes
(@) anything on which thereiswriting;

(b) amap, plan, drawing or photograph;
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(o) anything fromwhich soundsor visual images are capabl e of
being reproduced,;

(d) any record created, stored, generated, received or
communicated by electronic or el ectromagnetic means;

"enterprise” means an individual, partnership or body (corporate or
incorporate) engaged in business but does not include any
employee or officer of apartnership or body;

"exclusive dealing" means any practice whereby a supplier of goods

(a) asacondition of supplying the goodsto acustomer, requires
that customer to

(i) deal only or primarily in goods supplied by or
designated by the supplier or his nominee; or

(i) refrainfromdealinginaspecified classor kind of goods
except as supplied by the supplier or his nominee; or

(b) induces a customer to meet a condition referred to in
paragraph (a) by offering to supply the goods to the
customer on more favourable terms or conditions if the
customer agrees to meet that condition;

"goods" includes all chattels other than money, securities or chosesin
action;

"market restriction" means any practice whereby a supplier of goods,
asacondition of supplying the goodsto acustomer, requires that
customer to supply any goods only in adefined market, or exacts
apenalty of any kind from the customer if he supplies any goods
outside a defined market;

"member state' means a state that is a member of the Caribbean
Community;
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"merger" means

(&) thecessation of two or more enterprisesfrom being distinct,
whether by amalgamation, by one or more enterprises
acquiring control over another or otherwise; or

(b) theengagement inajoint venture between enterpriseswhich
results in two or more enterprises ceasing to be distinct
entities;

"Minister" means the Minister responsible for Commerce and
Consumer Affairs,

"price" includes any charge or fee, by whatever name called, payable
in connection with the provision of agood or service;

"service" meansaservice of any description, whether industrial, trade,
professional or otherwise;

"supply” means,
(@) inrelation to goods

(i) to sdl, rent, exchange, hire or otherwise dispose of
goods or an interest therein or aright thereto,

(i) to offer to sell, rent, exchange, hire or otherwise
dispose of such goods, right or interest;

(b) in relation to services, to provide services or offer to
provide such services otherwise than under a contract of
employment,

and "supplier” shall be construed accordingly;

"tied selling" means any practice whereby a supplier of goods or
services

() asacondition of supplying the goods or services (herein-
after referred to as the "tied goods" or "tied services”,
respectively) to a customer, requires the customer to

(i) acquire any other goods or services from the supplier
or the nominee; or
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(i1) refrain from using or distributing, in conjunction with
the tied goods, any other goods that are not of a brand
or manufacture designated by the supplier or the
nominee; or

(b) induces acustomer to meet acondition set out in paragraph

(a) by offering to supply the tied goods or tied services to
the customer on more favourable terms or conditions if the
customer agrees to meet that condition;

"trade" means any trade, business, industry, profession or occupation
relating to the supply or acquisition of goods or services.

()
@

(b)

©)
(@)

(b)

(©

For the purposes of thisAct,

one body corporateis affiliated with another body corporate if
one of them is the subsidiary of the other, or both are
subsidiaries of the same body corporate, or each of them is
controlled by the same person; and

if 2 bodies corporate are affiliated with the same body
corporate at the same time, they are affiliated with each other.

For the purposes of thisAct,

abody corporateis controlled by a person if any shares of the
body corporate carrying voting rights sufficient to elect a
majority of the directors of the body corporate are, except by
way of security only, held, directly or indirectly, by or on
behalf of that person;

a body corporate is the holding body corporate of another if
that other body corporateisits subsidiary; and

abody corporateisasubsidiary of another body corporateif it
is controlled by that other body corporate.
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Application
of Act.

(4)
(@)

(b)

(5)

Every referencein thisAct to the term

"anti-competitive practice” or "anti-competitive business
conduct” is areference to a practice or conduct amounting to
or resulting in an unreasonable restraint of trade or any act of
competition inindustrial or commercial matters, including the
conclusion of any agreement or the establishment of any
arrangement, that

(i) restrictstrade;

(i) maintains or is likely to result in the maintenance of a
dominant position; or

(iif) constitutes a pricing regime respecting a particular
product or trade that is controlled by the supplier or
purchaser;

"market” is a reference to a market for goods and services
supplied in Barbados.

References in this Act to the lessening of competition shall,

unless the context otherwise requires, include references to hindering
or preventing competition.

(6)

For the purposes of this Act, the effect on competition in a

market shall be determined by reference to all factors that affect
competition in that market, including competition from goods or
services supplied or likely to be supplied by persons not resident or
carrying on business in Barbados.

3. (1) ThisAct shall not apply to

(@)

(b)

combinations or activities of employees for their own
reasonabl e protection as employees,

arrangementsfor collective bargaining on behalf of employers
and employees for the purpose of fixing terms and conditions
of employment;
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(©

(d)

(€

(f)

)

(h)

subject to section 16(4), the entering into of an arrangement
insofar asit contains a provision relating to the use, licence or
assignment of rights under or existing by virtue of any
copyright, patent or trademark;

any act done to give effect to a provision of an arrangement
referred to in paragraph (c);

the entering into or carrying out of such agreement as is
authorised by the Commission under Part V or the engage-
ment in such business practice asis so authorised,

activities expressly authorised or required under any treaty or
agreement to which Barbados is a party;

activities of professional associations designed to develop or
enforce professional standards of competence reasonably
necessary for the protection of the public;

such other business or activity declared by the Minister by
order subject to affirmative resolution.

(2) This Act applies to an enterprise that supplies any utility
service set out in the Second Schedule to the Fair Trading cr 326B.
Commission Act.

Part Il

The Fair Trading Commission

4. The Fair Trading Commission established by section 3 of the Fair Trading
Fair Trading Commission Act shall be responsible for the administra- ;}g’r?m'&
tion of thisAct.

5. (1) TheFair Trading Commission shall

(@)

be responsible for the promotion and maintenance of fair
competition;
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(b)

(©

(d)

(€

(f)

(9)

)

carry out, on its own initiative or at the request of any person
that has an interest in the matter, such investigations or
inquiriesin relation to the conduct of trade

(i) aswill enableit to prevent the use of trading practicesin
contravention of thisAct;

(if) asit may consider necessary or desirable in connection
with any mattersfalling within the provisions of thisAct;

keep under review commercial activities to ensure that
practices that may adversely affect the interests of consumers
are prevented or terminated;

carry out such other investigations or inquiries asthe Minister
may request;

take such action asit considers necessary to

(i) prevent the abuse of a dominant position by any
enterprise;

(i) eliminate anti-competitive agreements;
(iii) prevent or control mergers;

advisethe Minister on such mattersrelating to the operation of
thisAct asit thinksfit or as may be requested by the Minister;

carry out such other functions as are required to give effect to
thisAct.

Notwithstanding section 3(g), the Commission may, where it

deemsiit to be in the public interest, enquire into the practices of any
professional association to ensure that such practices are not contrary
to subsections (13) and (14) of thisAct.

)

Where the Commission acts pursuant to subsection (2), it shall

submit a report respecting the enquiry to the Minister within 90 days
of the completion of the enquiry.
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(4) Notwithstanding section 25 of the Fair Trading Commission
Act, where the Commission determines that the conditions for the
conduct of an investigation cannot reasonably be met by the
complainant, the Commission may conduct an investigation pursuant
to acomplaint received under section 23 of that Act.

(5) The Commission shall investigate any allegations of anti-
competitive business conduct referred to it by the Community
Competition Commission or by a competition authority of another
member state and shall submit to the Community Competition
Commission or that other competition authority, awritten report of its
findings.

(6) The Commission
(@ shal make available

(i) topersonsengaged in business, general information with
respect to their rights and obligations under this Act;

(if) to consumers, general information with respect to the
rights and obligations of persons under this Act that
affect the interests of consumers;

(b) shall co-operate with

(i) theCommunity Competition Commission for the purpose
of enforcing compliance with the provisions of thisAct;
and

(if) competition authorities of other member states for the
purpose of detecting and preventing anti-competitive
business conduct and exchanging information relating to
such conduct;

(©) may undertake studies and publish reports and information
regarding matters affecting the interests of consumers; and
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General
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Commis-
sion.

(d)

may assist any national body or the competent authority within
any member state or within the Caribbean Community in
developing and promoting the observance of standards of
conduct for the purpose of ensuring compliance with the
provisions of thisAct.

6. (1) Forthepurposeof carryingoutitsfunctionsunder thisAct,
the Commission shall have power to

(@)
(b)

(©

(d)

(€

(f)

)

declare certain business practices to be abuses of a dominant
position;

prohibit the withholding of supplies or any conduct relating to
the withholding of supplies;

prohibit the making or carrying out of an agreement or order
the termination of an agreement the execution of whichislikely
to result in the engaging in or effectuation of an anti-
competitive practice;

prohibit the attachment of extraneous conditions to any
transactions;

prohibit

(i) discrimination or preferences in prices or other related
matters;

(ii) therecommending or prescribing of retail prices;

require the publication of accurate priceliststhat are available
to members of the public;

prohibit
(i) theacquisition of one company by another company;

(i1) the acquisition of the assets of one company by another
company

except in accordance with section 20(2);
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(h) mandatethefurnishing of such returnsor information asit may
require within such period asit may specify by notice.

(2) The Commission shall obtain such information asit considers
necessary to assist it in itsinvestigation or inquiry and, in appropriate
circumstances, shall examine and obtain verification of documents
submitted to it.

(3) For the purposes of carrying out its functions under this Act,
the Commission shall have power to

(&) require a person engaged in business or trade or such other
person as the Commission considers appropriate, to state such
facts concerning goods manufactured, produced or supplied
by that person or services so supplied, asthe Commission may
think necessary to determine whether the conduct of the
business in relation to the goods and services constitutes an
anti-competitive practice; and

(b) require that any document submitted to the Commission be
verified by affidavit.

(49) Whereaperson

(@ whoseconduct isthe subject of aninvestigation undertaken by
the Commission;

(b) to whom a mandate has been given for the furnishing of
returnsor information in accordance with subsection (1)(h); or

(©) who is required to provide information to the Commission

failsto provideinformation, relevant to the matter to the Commission,
the Commission may make afinding on the information available to
it.

(5) Any personwho

(@) being a witness, leaves a sitting of the Commission without
the Commission’s permission;
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conduct
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Destruction
of records.

(b)  willfully
(i) insults any member or officer of the Commission; or

(i) obstructs or interrupts the proceedings of the
Commission,

isqguilty of an offence and isliable on summary conviction to afine of
$40 000 or to imprisonment for aterm of 6 months or both.

7. (1) The Commission, for the purpose of ascertaining whether
any person hasengaged or isengaging in conduct constituting or likely
to constitute a contravention of thisAct, may

(&) enter and search any premises,

(b) inspect and remove, for the purpose of making copies, any
documents or extractstherefrom in the possession or under the
control of any person; and

() upon completing the search authorised by the warrant, leave a
receipt listing documents or extractstherefrom that areremoved
for the purposes of this section.

(2) Sections27 and 28 of the Fair Trading Commission Act apply,
with such modifications and adaptations as are necessary, to a search
or seizure executed under thisAct.

(3) The occupier or person in charge of any premises entered
pursuant to this section shall provide the authorised officer with all
reasonable facilities and assistance for the effective exercise of his
functions under this section.

(4) A person who assaults, obstructs or impedes an authorised
officer in the performance of his duties under this section is guilty of
an offence and isliable on summary conviction to afine of $40 000 or
to imprisonment for aterm of 6 months or to both.

8. A person who altersany record or destroys any record likely to
be required for any investigation that has commenced under thisActis
guilty of an offence and isliable on conviction on indictment to afine
of $150 000 or to imprisonment for aterm of 2 years or to both.
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9. (1) Wherethe Commission at any stage of an investigation or
inquiry under this Act is of the opinion that the matter being
investigated or subject to inquiry does not justify further investigation

or inquiry, the Commission may discontinue the investigation or :

inquiry.

(2) Where the Commission discontinues an investigation or
inquiry, it shall, within 14 days of the discontinuance notify the parties
concerned in the investigation or inquiry of the discontinuance.

Financial Provisions, Accounts and Reports

10. The Commission may charge such fees as may be prescribed
for any services rendered by it under this Act and such fees shall be
used by the Commission to defray its expenses.

11. The Director of Fair Competition shall be responsible for the
discharge of the functions under thisAct that are assigned to him by
the Chief Executive Officer.

12. (1) The Commission shall, within 2 months after the end of
each financial year, submit to the Minister areport dealing generally
with the activities undertaken under this Act during the preceding
financial year.

(2) Thereport referred toin subsection (1) shall include separately

(@) al investigations respecting trade between Barbados and a
Caricom Member State;

(b) al matters referred for investigation by a Caricom Member
State; and

() al matters in respect of which a complaint has been made
concerning trade practices in Barbados to the Community
Competition Commission.
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Parr 111

Anti-Competitive Agreements, Abuse of Dominant
Position, Mergers and Interlocking Directorships

Provisions 13. (1) AIll acts or trading practices prescribed or adopted by

restricting,

preventing T2y
or distorting (a) an enterprise;

competiton-(19)  an association of enterprises; or

(c) agroup of affiliated companies

that result or are likely to result in the disruption or distortion of
competition are prohibited.

(2) Subject to the provisions of this section, all agreements
between enterprises, trade practices or decisions of enterprises or
organisations that have or are likely to have the effect of preventing,
restricting or distorting competition in a market are prohibited and
void.

(3) Without prejudice to the generality of subsection (2)
agreements preventing competition referred to in that subsection
include agreements containing provisions that

(a) directly or indirectly fix purchase or selling prices or
determine any other trading conditions;

(b) limit or control production, markets, technical development or
investment;

() provide for the artificial dividing up of markets or sources of
supply;

(d) affect tendersto be submitted in responseto arequest for bids;

(e) apply dissmilar conditionsto equivalent transactionswith other
parties engaged in the same trade, thereby placing those other
parties at a competitive disadvantage; or
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(H make the conclusion of contracts subject to acceptance, by
parties other than the offeror, of supplementary obligations
which, by their nature or according to commercial usage, have
no connection with the subject of such contracts.

(4) Subsection (2) shall not apply to any agreement or category of
agreements

(@) the conclusion of which has been authorised under Part V; or
(b) that the Commission is satisfied

(i) contributes to the improvement of production or
distribution of goods and services or the promotion of
technical or economic progress, while allowing
consumers afair share of the resulting benefit;

(i) imposes on the enterprises concerned only such
restrictions as are indispensable to the attainment of the
objectives mentioned in sub-paragraph (i); or

(iii) does not afford such enterprises the possibility of
eliminating competition in respect of asubstantial part of
the goods or services concerned.

(5) No person shall giveeffect to any agreements of enterprisesor
practices or decisions of associations of enterprises that are anti-
competitive.

14. (1) No person shall give effect to an exclusionary provision
in an agreement where

(a) the agreement is entered into or arrived at between persons
any two or more of whom are in competition with each other;
and

(b) the effect of the provision is to prevent, restrict or limit the
supply of goods or services to, or the acquisition of goods or
services from, any particular person or class of persons either
generally or in particular circumstances or conditions, by all or
any of the partiesto the agreement, or, if aparty isacompany,
by an affiliated company.
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dominant
position.

(2) For the purposes of subsection (1), a person isin competition
with another person if that person or any affiliated company

(@ is, orislikely to be; or

(b) intheabsence of the relevant provision, would be or would be
likely to be,

in competition with the other person or with the affiliated company, in
relation to the supply or acquisition of all or any of the goods or
services to which that relevant provision relates.

15. (1) Subjectto thissection, wherethe Commission determines
that any agreement or trade practice referred to in sections 13 and 14
IS anti-competitive, it shall serve notice on the parties whose agree-
ment or trade practice is anti-competitive requiring them to cease a
practice or terminate an agreement referred to in section 13 or 14.

(2) A person who fails to terminate the anti-competitive
agreement or practice within the period stipul ated in the noticeisguilty
of an offence and where the person is

(@ anindividua isliableto afine of $150 000; and

(b) anenterpriseisliabletoafineof $500 000 or to 10 per cent of
the turnover of the enterprise for the financial year preceding
the date of the commission of the offence; whichever is the
greater.

16. (1) Subject to subsection (4), the abuse by an enterprise of a
dominant position which the enterprise holds is prohibited.

(2) For the purposes of this Act, an enterprise holds a dominant
position in a market if, by itself or together with an affiliated
company, it occupies such a position of economic strength as will
enable it to operate in the market without effective competition from
its competitors or potential competitors.
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3)

An enterprise abuses a dominant position if it impedes the

maintenance or development of effective competitionina market and
in particular, but without prejudice to the generality of the foregoing,

if it

(@)

(b)

(©

(d)

()

(f)

(9)
(h)

(4)

restricts the entry of any enterprise into that or any other
market that supplies or is likely to supply a substitute for the
good or service supplied in that market;

prevents or deters any enterprise from engaging in competi-
tive conduct in that or any other market;

eliminates or removes any enterprise from that or any other
market;

directly or indirectly imposes unfair purchase or selling prices
that are excessive, unreasonable, discriminatory or predatory;

limits production of goods or services to the prejudice of
consumers,

makes the conclusion of agreements subject to acceptance by
other parties of supplementary obligations which by their
nature, or according to commercial usage, have no connection
with the subject of such agreements;

engages in exclusive dealing, market restriction or tied
selling; or

uses any other measure unfairly in its trading operations that
allows it to maintain dominance.

An enterprise shall not be treated as abusing a dominant

position

(@)

if it is shown that its behaviour was exclusively directed to
improving the production or distribution of goods or to
promoting technical or economic progressand consumerswere
allowed afair share of the resulting benefit;
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(b) theeffect or likely effect of its behaviour in the market is the
result of its superior competitive performance; or

() by reason only that the enterprise enforces or seeksto enforce
any right under or existing by virtue of any copyright, patent,
registered design or trademark except where the Commission
is satisfied that the exercise of those rights

(i) hasthe effect of lessening competition substantially in a
market; and

(ii) impedes the transfer and dissemination of technology.

Action in 17. (1) Where the Commission has reason to believe that an
;ﬁl"j‘;‘é’gfm enterprise that has a dominant position in a market has abused or is

dominant ~ @busing that position, the Commission may conduct an investigation
position.  into the matter.

(2) Where the Commission finds that an enterprise has abused or
isabusing adominant position, the Commission shall prepare areport
indicating the practices that constitute the abuse and shall

(@ notify the enterprise of its finding accompanied by a copy of
the report; and

(b) direct the enterprise to cease the abusive practice within a
specified period.

Finding of 18. (1) Where the Commission finds that the abusive practice
g?;’cs'n"cee constitutes tied selling, the Commission, by notice in writing, shall
~ direct the enterprise concerned to discontinue that practice.

(2) Subject to subsection (4), the Commission shall act in
accordance with subsection (3) if it finds that exclusive dealing or
market restriction islikely to

(a) impedeentry into or expansion of an enterprise in the market;

(b) impedetheintroduction of goodsinto or expansion of sales of
goods or the provision of servicesin the market; or
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(c) haveany other exclusionary effect in the market,

with the result that competition is or is likely to be lessened
substantially.

(3) The Commission may direct the supplier referred to in sub-
section (2) to discontinue engaging in market restriction or exclusive
dealing and require that supplier to take such other action as, in the
Commission’s opinion, is necessary to restore or stimulate
competition in relation to the supply of goods or services in the
market.

(4) TheCommission shall not take action under this section where,
in its opinion, exclusive dealing or market restriction is or will be
engaged in only for a reasonable period of time to facilitate entry of
new goods or anew supplier of goods or servicesinto a market.

(5) This section shall not apply in respect of exclusive dealing or
market restriction between or among affiliated companies.

19. (1) Where, within 30 days of the receipt of the direction
under section 18(3), the enterprise concerned submitsto the Commis-
sion the measures it would take and the timetable for giving effect to
the measures to cease the abusive practice, and the Commission is
satisfied that the measures and timetable are satisfactory, it shall
suspend the operation of the direction for aperiod specified and notify
the enterprise in writing thereof.

(2) Where an enterprise referred to in subsection (1) fails or
neglects to give effect to the measures mentioned in that subsection,
within the period specified by the Commission, the direction issued
under section 18(3), to discontinue the activity referred to in that sub-
section shall have effect at the end of that period.

20. (1) From the commencement of this Act, all mergers by an
enterprise that

(@) Dby itself controls, or
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(b) together with any other enterprise with which it intends to ef-
fect the merger islikely to control

not less than 40 per cent of any market or such other amount of the
market as the Minister may by Order prescribe are prohibited unless
permitted by the Commission in accordance with this section.

(2) Wherean enterprisereferred to in subsection (1) isdesirous of
effecting amerger, it shall apply to the Commission for permission to
effect the merger.

(3 An application referred to in subsection (2) shall be
accompanied by the prescribed information.

(4) Subsection (2) shall apply to any public bid for the control of
an entity.

(5) Within 3 months after the receipt of an application under
subsection (2), or as soon as practicable thereafter the Commission
shall determine whether to grant or refuse permission and notify the
applicant in writing of its determination.

(6) Before granting permission the Commission shall conduct an
investigation into the proposed merger in order to satisfy itself that the
proposed merger would not affect competition adversely or be
detrimental to consumers or the economy.

(7) TheCommission, inthe conduct of itsinvestigation under sub-
section (6), shall take into account

(a) the structure of the markets likely to be affected by the
proposed merger;

(b) thedegreeof control exercised by the enterprises concernedin
the proposed merger in the market and particularly the
economic and financial power of the enterprises;

(o) the availability of alternatives to the services or goods
provided by the enterprises concerned in the merger;



25 L.R.O. 2002 Fair Competition CAP. 326C

s.21

(d) thelikely effect of the proposed merger on consumers and the
economy; and

(e) theactual or potential competition from other enterprises and
the likelihood of detriment to competition.

(8) Where the merger proposed is likely to result in unfair
competition, the Commission may direct the enterprises within an
agreed period to divest interests or part of their combined business or
operations if the Commission is satisfied that such divestment would
makethe merger lesslikely to lessen competition or to affect adversely
the interests of consumers or the economy.

(90 An enterprise that contravenes subsection (1) or fails to
comply with a direction given pursuant to subsection (8) is guilty of
an offence and is liable on conviction on indictment to a fine of
$500 000 or to 10 per cent of the turnover of the enterprise for the
financia year preceding the date of the commission of the offence;
whichever isthe greater.

21. (1) A merger may be permitted if the parties establish that
either

(@) themergerislikely to bring about gainsinreal asdistinct from
pecuniary efficienciesthat are greater than or more than offset
the effects of any limitation on competition that result or are
likely to result from the merger; or

(b) one of the parties to the merger is faced with actual or
imminent financial failure, and the merger representsthe least
anti-competitive among the known alternative uses for the
assets of the failing business.

(2) A person seeking permission for amerger under section 20(2)
shall demonstrate

(@) that if the merger was not completed it is not likely that the
relevant efficiency gainswould be realised by meansthat would
limit competition to a lesser degree than the merger; or
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(b) that reasonable steps have been taken within the recent past to
identify alternative purchasers for the assets of the failing
business and describe in detail the results of the search for
alternative purchasers.

(3 Where, before the completion of a merger, the Commission
determines that the merger does not qualify for permission under
section 20, the Commission shall

(@) prohibit completion of the merger; or
(b) prohibit completion of the merger unless

(i) itismodified by changes specified by the Commission;
or

(i) the relevant parties enter into legally enforceable
agreements as specified by the Commission.

22. (1) Where the Commission is of the opinion that
enterprises have, without obtaining the permission of the Commis-
sion under section 21, structured themselves in such a way as to
constitute a merger within the meaning of this Act the Commission
may by notice in writing direct the enterprises concerned to
determine the merger within such time asis specified in the direction.

(2) Before giving adirection under subsection (1), the Commis-
sion shall give the enterprises an opportunity to be heard.

(3 Where an enterprise fails to comply with a direction under
subsection (1) the Commission shall apply to the Court for an order
against the enterprise in the terms of the direction.

23. Whereadirector serveson aboard of directors of two or more
companies that are significant competitors and the director's conduct
has the effect of welding together the policies of those companiesin
such away as to reduce significantly competition between them or to
eliminate such competition, the Commission shall direct that the
director serve on not more than one board of the relevant companies.
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Part IV
Resale Price Maintenance
24. (1) Itisunlawful for any Collective
agreements
(a) association comprising members who are suppliers of goods; gz dﬂégg'gss

or

(b) two or more enterprises or agents of enterprises that are
suppliers of goods

to enter into or carry out any agreement whereby the association,
enterprises, or agents of enterprises, as the case may be, undertake to

(i)

(i)

(iii)

withhold supplies of goods from dealers (whether parties
to the agreement or not) who resell or have resold goods
in breach of any condition as to the price at which those
goods may be resold;

refuse to supply goods to the dealers referred to in sub-
paragraph (i) except on terms and conditions which are
less favourable than those applicable in the case of other
dealers carrying on businessin similar circumstances;

supply goods only to persons who undertake to do any of
the acts described in sub-paragraph (i) or (ii).

(2) It is unlawful for any associations or enterprises that are
dealersin any goods to enter into or carry out any agreement

(@) whereby they undertaketo withhold ordersfor suppliesof goods
from suppliers, whether parties to the agreement or not, who

(i)

(i)

supply or have supplied goods without imposing acondi-
tion respecting the minimum price at which goods may
be resold; or

refrain from taking steps to ensure compliance with such
conditions in respect of goods supplied by them; or
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(b) that permitsdiscrimination in their handling of goods supplied
by those suppliers.

(3) Itisunlawful for any association or enterprise referred to in
subsection (1) or (2) to enter into or carry out any agreement
authorising

(a) therecovery of penalties, however described, by or on behalf
of the partiesto the agreement from dealerswho re-sell or have
resold goods in breach of any condition described in
subsection (1) or (2); or

(b) the conduct of any proceedings in connection with the
recovery of apenalty as described in paragraph (a).

(4) Any agreement that contravenes the provisions of this section
isvoid.

Agreement 25. (1) Anytermor condition of an agreement for the sale of any
;;“al"'e”;)fr':gg“ goods by a supplier to adeder isvoid to the extent that it purports to
void. establish or provide for the establishment of minimum prices to be

charged on the resale of the goods.

(2) Subject to subsections (3) and (4), it isunlawful for asupplier
of goods or his agent to

(@ include in an agreement for the sale of goods a term or
condition which isvoid by virtue of this section;

(b) require, as a condition of supplying goods to a dedler, the
inclusion in the agreement of any term or condition or the
giving of any undertaking that is void in accordance with
subsection (1);

() notify todealers, or otherwise publishin relation to any goods,
aprice stated or calculated to be understood as the minimum
price which may be charged on the resale of the goods.

(3) Subsection (2)(a) doesnot affect the enforceability of an agree-
ment except in respect of theterm or condition whichisvoid by virtue
of this section.
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(4) Nothingin subsection (2)(c) shall be construed as precluding a
supplier, or an association or agent acting on asupplier’s behalf, from
notifying to dealers or otherwise publishing prices recommended as
appropriate for the resale of goods supplied or to be supplied by the
supplier.

26. (1) Section 25 appliesto patented goods and goods made by
a patented process as it applies to other goods.

(2) Notice of any term or condition which is void by virtue of
section 25, or which would be so void if included in an agreement
relating to the sale of any such goods, is of no effect for the purpose of
limiting the right of a dealer to dispose of those goods without
infringement of the patent.

(3) Nothing in section 25 and this section affects the validity, as
between the parties to an agreement and their successors, of any term
or condition of

(@) alicence granted by the proprietor of a patent or a licensee
under any such licence; or

(b) any assignment of a patent,

insofar asit regulates the price at which goods produced or processed
by the licensee or assignee may be sold by the dealer.

27. (1) Itisunlawful for asupplier to withhold supplies of any
goods from a dealer seeking to obtain them for resale on the ground
that the dealer

(@) hassold goods obtained either directly or indirectly from that
supplier at aprice below the resale price or has by other means
supplied such goodseither directly or indirectly to athird party
who had done so; or

(b) islikely, if the goods are supplied to him, to sell them at a
price below that price, or supply them either directly or
indirectly to a third party who would be likely to supply the
goods at a price below that paid for the goods.
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(2)

Where under this section it would be unlawful for asupplier to

withhold supplies of goods, it is also unlawful for him to cause or
procure any other supplier to do so.

©)

In this section "theresale price", in relation to asale of agood

of any description, means any price

(@)

(b)

Withholding ~ 28.

notified to the dealer or otherwise published by or on behalf of
asupplier of the goodsin question, whether lawfully or not, as
the price or minimum price which is to be charged or is
recommended as appropriate, for a sale of a good of that
description; or

prescribed or purporting to be prescribed to be charged for a
good, by an agreement between the dealer and any supplier of
the good.

(1) For the purposes of this Part, asupplier of goods shall be

supplies. treated as withholding supplies from a dealer if

(@)

(b)

(©

the supplier refuses or failsto supply those goods to the order
of the dedler;

the supplier refusesto supply those goodsto that deal er except
at prices, or on terms or conditions as to credit, discount or
other matters, which are significantly lessfavourabl e than those
at or on which he normally supplies those goods to other
dealers carrying on business in similar circumstances; or

wherethe supplier entersinto an agreement to supply goodsto
the dealer, the supplier treats the dealer in a manner signifi-
cantly lessfavourable than that in which the supplier normally
treats other dealersin the goods supplied in respect of timesor
methods of delivery or other matters arising in the execution
of the agreement.

(2) A supplier shal not betreated aswithholding suppliesof goods
on any ground mentioned in section 27(1) if, in addition to that ground,
the supplier has other grounds which, standing alone, would justify
the withholding of those supplies.
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(3 Subject to subsection (5), wherein proceedings brought against
a supplier of goods in respect of a contravention of section 27, the
matters specified in subsection (4) are proved, it shall be presumed,
unless the contrary is proved, that the supplies were withheld on the
ground that the dealer had acted or was likely to act as described in
that section.

(4) For the purposes of subsection (3) the following are required
to be proved:

(@) supplies of goods were withheld from a dealer;

(b) during a period ending immediately before the supplies were
so withheld, the supplier was doing businesswith the dealer or
was supplying goods of the same description to other dealers
carrying on business in similar circumstances; and

(¢) the dealer, to the knowledge of the supplier, had within the
preceding 6 months acted as described in section 27(1)(a) or
had indicated hisintention to act asdescribed in section 27(1)(b)
in relation to the goods in question.

(5) Subsections (3) and (4) do not apply where the proof that
supplies were withheld consists only of evidence of requirements
imposed by the supplier in respect of the time at which or the form in
which payment was to be made for goods supplied or to be supplied.

ParTV
Authorisations

29. (1) Subject to subsections (2) and (3), any person who
proposes to enter into or carry out an agreement or to engage in a
business practice which, in that person’s opinion, is an agreement or
practice affected or prohibited by thisAct, may apply to the Commis-
sion for an authorisation to do so.
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(2) The Commission, notwithstanding any other provision of this
Act, upon receipt of an application referred to in subsection (1) may,
whereit is satisfied that the agreement or practice, asthe case may be,
islikely to promote the public benefit and is reasonable in the circum-
stances, grant an authorisation subject to such termsand conditions as
it thinks fit and for such time as the Commission shall specify.

(3) The Commission shall before granting an authorisation

(@ publish anotice in the Gazette and in at |east one newspaper
that is published daily informing the public of the application
and advising that persons who have an interest in the matter
may submit written objections to the grant of the authorisa-
tion, within the time specified in the notice; and

(b) consider all objections received and satisfy itself that it is
reasonable in the circumstances to grant the authorisation.

(4) Where the Commission refuses to grant an authorisation, it
shall inform the applicant in writing of the refusal and the reasons
for it.

30. While an authorisation granted under section 29 remains in
force, nothing inthisAct shall prevent the persontowhomitisgranted
from giving effect to any agreement or any provision thereof or from
engaging in any practice to which the authorisation relates.

31. (1) Subject to subsection (2), the Commission may
(&) revoke an authorisation whereit is satisfied that

(i) theauthorisation wasgranted oninformationthat wasfase
or misleading;

(ii) there has been a breach of any terms or conditions
subject to which the authorisation was granted; or

(iii) thecircumstancesthat justified the grant of the authorisa-
tion no longer exist; or
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(b) amend the authorisation where it is satisfied that the current
conditions in the market necessitate an amendment.

(2) The Commission shall, before revoking or amending an
authorisation, serve on the relevant applicant a notice in writing
specifying the reason for the proposed revocation or anendment and
inform the person of the right to apply to the Commission to be heard
on the matter within such time as may be specified in the notice.

32. (1) The Commission shall keep, in such form as it may
determine, aregister of authorisations granted under this Part.

(2) Theregister shall be kept at the office of the Commission and
shall be available for inspection by members of the public during the
hours of business of the Commission.

ParT VI
Anti-Competitive Business Conduct

33. (1) A personwho isengaged in the businessof producing or
supplying goods or services shall not, directly or indirectly

(@) by agreement or promise, intimidation or threat or any like
means, attempt to influence an increase or the maintenance or
areduction of the price at which any other person supplies or
offersto supply or advertises goods or services,

(b) refuseto supply goodsor servicesto or otherwise discriminate
against any other person engaged in business because of the
low pricing policy of that other person or for any other reason.

(2) Subsection (1) does not apply where the person attempting to
influence the conduct of another person and the person in respect of
whom the attempt to influence is made are affiliated companiesor, as
the case may be, principal and agent.
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(3) For the purposes of this section, the publication by a supplier
of goods other than a retailer of an advertisement that mentions a
resale price for the goods is an attempt to influence the maintenance
or an increase of the selling price of any person into whose hands the
goods come for resale unless the price is so expressed as to make it
clear to any person who becomes aware of the advertisement that the
goods may be sold at alower price.

34. (1) Nopersonshall conspire, combine, agreeor arrange with
another person to

(@ limitthefacilitiesfor transporting, producing, manufacturing,
storing or dealing in any goods or supplying any service;

(b) prevent, limit or lessen, the manufacture or production of any
goods to enhance unreasonably the price thereof;

() lessen unduly competition in the production, manufacture,
purchase, sale, supply, rental or transportation of any goods,

(d) lessen, limit or prevent competition in the provision of
insurance on persons concerned in or property related to the
production, storage, transportation or dealing in any good or
the provision of services,

() otherwise unduly restrain or injure competition.

(2) Nothing in subsection (1) appliesto a case where the arrange-
ments are related to the introduction or maintenance of

(@) standards for products or for the quality of service that are
reasonably necessary for the protection of the public;

(b) standards of competence and integrity that are required

(i) in the practice of a trade or profession relating to the
service; or

(i1) in the collection and dissemination of information
relating to the service.
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35. (1) Subject to subsection (2), it is unlawful for two or more
persons to enter into an agreement whereby

(@ oneor more of them agree to undertake not to submit abidin
response to acall or request for bids or tenders; or

(b) as bidders or tenderers they submit, in response to a call or
request, bids or tenders that are arrived at by agreement
between or among themselves.

(2) Thissection shall not apply in respect of an agreement that is
entered into or asubmission that isarrived at only by companies each
of which is, in respect of every one of the others, an affiliate.

ParT VII
Enforcement and Appeals

36. (1) Where pursuant to section 30 of the Fair Trading
Commission Act anotice has been served on abusiness enterprise, any
person who is aggrieved by afinding of the Commission may, within
15 days after the date of receipt of the notice, appeal to a Judge in
Chambers.

(2) The Judge in Chambers may

(@ confirm, modify or reverse the Commission’s finding or any
part thereof; or

(b) direct the Commission to reconsider, either generaly or in
respect of any specified matters, the whole or any specified
part of the matter to which the appeal relates.

(3) Ingiving any direction under this section the Judge shall
(a) advisethe Commission of his reasons for doing so; and

(b) give to the Commission such directions as he thinks just
concerning the reconsideration of the whole or any part of the
matter that is referred for reconsideration.
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(4) Inreconsidering the matter, the Commission shall haveregard
to the Judge’s reasons for giving a direction under subsections (2)
and (3).

37. (1) Where the Court is satisfied on an application by the
Commission that any person has

(@) contravened any of the obligations or prohibitionsimposed in
Part 111, 1V or VI; or

(b) failed to comply with any direction of the Commission,

the Court may grant an injunction restraining the person from
engaging in the conduct that constitutes the contravention or failure.

(2) Inexercisingitspowersunder thissection, the Court shall have
regard to

(@) thenature and extent of the default;

(b) the nature and extent of any loss suffered by any person as a
result of the defaullt;

(c) thecircumstances of the default; and
(d) any previous determination against the person.

(3) The Court may, in addition to a penalty imposed under this
section, order the payment of compensation to a person who has
suffered loss as a result of any anti-competitive agreement or trade
practice.

(4) The standard of proof in proceedings under this section shall
be the standard of proof applicablein civil proceedings.

38. Where an appeal is brought against any findings of the
Commission, any direction of the Commission that is based on such
findings shall remain in force pending the determination of the
appeal, unless the Judge otherwise orders.
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Parr VIII
Offences

39. Subject to section 7(4), any person who, in any manner, obstruction
impedes, prevents or obstructs any investigation or inquiry by the gg;]”;’ﬁ‘“g&
Commission under thisAct or any authorised officer in the execution inquiry.
of his duties under this Act is guilty of an offence and is liable on
summary conviction to a fine of $40 000 or to imprisonment for a

term of 6 months or to both.

40. A person who destroys or alters any document which that pestruction
person is required to produce to the Commission, or causes such o records
document to be destroyed or altered, is guilty of an offence and is
liable on conviction on indictment

(@ wherethe personisan individual, to afine of $150 000 or to
imprisonment for aterm of 6 months or to both; and

(b) wherethe person isacorporate entity, to afine of $500 000 or
to imprisonment for aterm of 6 months or to both.

41. Section 45 of the Fair Trading Commission Act applies with Falureto
such modifications and adaptations as are required to a person who Pr:?cijrlrﬁ:tion.

fails to produce any document or to supply any information to the cap. 326B.
Commission when required to do so.

42. A person who gives to the Commission or an authorised Giving

officer any information which he knows to be false or misleading is Lﬁ‘!;eeggmg

guilty of an offenceand isliable on convictionto afine of $150 000 or information
to imprisonment for aterm of 6 months or to both. ?ogommi&
43. (1) A personwho Failureto
comply.

(&) contravenes any provision under Part 111, IV or VI isguilty of
an offence and, where no other penalty has been imposed in
respect of the offence, is liable on conviction on indictment

(i) wherethepersonisanindividual, to afine of $150 000 or
to imprisonment for aterm of 6 months or to both;
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(b)

)

(i) where the person is a corporate entity, to a fine of
$500 000 or to imprisonment for aterm of 6 months or to
both;

refuses or fails to comply with a direction or order of the
Commission under thisAct isguilty of an offenceandisliable
on conviction on indictment

(i) wherethepersonisanindividual, to afine of $150 000 or
to imprisonment for aterm of 6 months or to both;

(i) where the person is a corporate entity, to a fine of
$500 000 or to imprisonment for aterm of 6 monthsor to
both.

Where the person referred to in subsection (1) is a corporate

entity, every director or officer of that entity isseverally liableto afine
of $150 000 or to imprisonment for 6 months unless the director or
officer can prove that he took all necessary and proper meansto obey
and carry out the direction of the Commission and that he was not at
fault for the failure to obey the direction.

44,

(@)

(b)

(©

(d)

(€

(1) Every person who engages in conduct that constitutes

a contravention of any of the obligations or prohibitions
imposed in Part [11, IV or VI;

aiding, abetting, counselling or procuring the contravention of
any provision referred to in paragraph (a);

the inducing by threats, promises or otherwise, of the
contravention of any provision;

being knowingly concerned in or party to any contravention
referred to in paragraph (a); or

conspiring with any other person to contravene any
provision referred to in paragraph (a),

is liable in damages for any loss caused to any other person by such
conduct.
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(2) Anactionunder subsection (1) may be commenced at any time
within 3 years from the time when the cause of action arose.

ParT IX
The Community Competition Commission

45. Whereaninquiry or investigation by the Commissioninvolves
anti-competitive business conduct by an enterprise in another
Member State of the Caribbean Community, which has the effect of
lessening competition in Barbados, the Commission shall refer the
matter to the Community Competition Commission.

46. (1) TheCommunity Competition Commission shall havethe
powers set out in the Schedule to thisAct.

(2) TheCommunity Competition Commission shall, inrelation to
any matter referred to it under section 45, have power to do any act
specified in subsection (1) to (5) of section 6.

(3) The provisions of this Act shall apply with necessary
modificationsin relation to any investigation or inquiry being carried
out by the Community Competition Commission under thisAct.

47. A decision of the Community Competition Commission under
this Act shall be binding on all parties to which it relates and is
enforceable in the High Court to the same extent as a decision made
by the Commission.

Part X
Miscellaneous

48. (1) The Commission may prohibit the publication or
communication of any information furnished or obtained, documents
produced, obtained or tendered, or evidence given to the Commission
in connection with the Commission’s operations.

THE LAWS OF BARBADOS
Printed by the Government Printer, Bay Street, St. Michael
by the authority of the Government of Barbados

References
to Commu-
nity
Competition
Commis-
sion.

Powers of
Community
Competition
Commis-
sion.
Schedule.

Community
Competition
Commis-
sion.

Power to
prohibit
disclosure of
information.



$s.49-51

CAP. 326C Fair Competiton L.R.O. 2002 40

Confidenti-
dity.

Rules.

Transitional.

(2) A person who publishes or communicates any information,
documents or evidence, the publication of which is prohibited under
subsection (1) isguilty of an offence and liable on convictionto afine
of $150 000 or to imprisonment for aterm of 6 months or to both.

49. (1) TheCommissionand every person concerned or employed
in the administration of this Act shall regard as secret and
confidential, al documents, information or matters disclosed in the
administration of this Act except those disclosures which the
Commission considers necessary in the discharge of its functions.

(2) It shal be an offence for any person in the service of the
Commission to disclose to any other person who is not in the service
of the Commission any trade secret of any enterprise which may come
to his knowledge in the course of discharging his duties under this
Act.

(3) A personwhoisguilty of an offence under thissectionisliable
on conviction on indictment to afine of $150 000 or to imprisonment
for aterm of 6 months or to both.

50. The Commission may, with the approval of the Minister, make
rules generally for giving effect to the provisions of this Act, and,
without prejudice to the generality of the foregoing, may make rules

(@) prescribing the procedures to be followed in respect of
applications and notices; and

(b) respecting the proceedings of the Commission.

51. TheCommission shall not take action under section 15if, within
3 months after the commencement of this Act, the parties concerned
notify the Commission of the details of the anti-competitive
agreement or practice and agree with the Commission as to the
manner and the period within which that agreement or practicewill be
terminated, and have otherwise settled the matter.
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(Section 46)

Powers of the Community Competition Commission

The Community Competition Commission shall have the power

(@)

(b)

(©)

(d)

to monitor, investigate, detect, make determinations or take action to
inhibit and penalise enterprises whose busi ness conduct prejudicestrade or
prevents, restricts or distorts competition within the Caricom Single
Market and Economy;

in accordance with thisAct, in the conduct of itsinvestigationsto

(i)
(if)

(iii)

secure the attendance of any person beforeit to give evidence;

require the discovery or production of any document or part thereof;
and

take such other action as may be necessary in furtherance of the
investigation;

on the basis of its investigations to make determinations regarding the
compatibility of business conduct with the rules of competition and other
related provisions of the Treaty;

to the extent required to remedy or penalise anti-competitive business
conduct

(i)

(i)

(iii)
(iv)

order the termination or nullification as the case may require, of
agreements, conduct, activitiesor decisionsprohibited by Article 170;

direct the enterprise to cease and desist from anti-competitive
business conduct and to take such steps as are necessary to overcome
the effects of abuse of its dominant position in the market, or any
other business conduct inconsistent with the principles of fair
competition set out in this chapter;

order payment of compensation to persons affected; and

impose fines for breaches of the rules of competition.
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