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An Act to provide for the manner in which a person may disclose
conduct adverse to the public interest; fo provide for the manner of
reporting and invesiigations of disclosures of impropriety; and the
protection against victimisation of persons who make the disclosures;
and to provide for relaled matlers.

Dute of Assent: 26.09.16
Date of Commencement: ON NOTICE
CNACTED by the Parliaement of Botswana.

PART t — Preliminary

£ This Act may be cited as the Whistleblowing Act, 2016, and shall come  Short title and
mto operation on such date as the Minister may, by Order published in the  commencement

CGruzette. appoint.

2. Inthis Act. unless the conttext otherwise requires — lmerpretation

“Auditor General™ means a public officer whose office i3 created under section
[ 24 of the Constitution;

“authorised persun”™ means a persen authorised under section § o receive o
disciosure of impropricty:

“Botswana Defence Force™ means the Bofswana Defence Purce established  Cap, 21105
under the Botswana Defence Foree Act,

“Hotswana Police Service” micnns Lhe Botswana Police Service established  Cap. 2101
under the Police Act;

“Botswana Prisons Services” means Botswana Prisons Services established  Cup. 21:03
under the Prisons Act:

“Botswana Unified Revenue Scrvice™ raeans the Botswana Unificd Revenne
Service established under the Botswana Unified Revenue Service Act:
“Competition Authority”™ means the Competition Authority established under

the Competition Authority Act: Cap. oty

“Directorate of Intelligence and Security™ means the Directorate of [ntelligence
and Security established under the Intelligence and Security Service Act;  Cap. 23402

“Directorate vnn Corruption and Economic Crime™ means  the Directorate on
Corruption and Economic Crime established under the Corruption and  Cap, 08:3
Economie Crime Act;

“disclosure of impropriety” means any declaration of information made by a
whistleblower with regard w the conduct of one or more persons where the
whistleblower has reason to believe that the information given shows or
tends o show an impropriely;

“employee™ means any person who has entered inte a contract of employment
lor the hire of his or her labour in terms of the Public Service Act,  Cup. 2601
Employment Act, Botswana Delence Foree Act, Police Act or Prisons g:f‘l" f‘:gi

Act, amd includes — (g; S0

{a} any person who provides a service for reward 1o a public body: and Cap. 2103
(hy anemployee of a person providing services 1o 2 public body:

“Financial Intelligence Agency™ mieans the Financial Intelligence Agency
catablished under the Financial Inellizence Act; Cap- 3:07

“tmpropriety” means conduet which falls within any of the matters specified
i section 3;

“public body™ means any oflice, organisation. establshment or body created
by or tnder any enactment or under powers conferred by any enactment,
and includes any company o which the Government has equity shares or
any organisalion or body where public moneys are used: andt

Cap. 3303
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“whistleblower™ means a person who makes a disclosure of impropriety that is
protected in terms of section 4.

PART I — Infermation the disclosure of whicl is protecied

Disclosare of 3. A whistleblower may make a disclosure of information where he or
impropricty she has reasonable cause Lo believe that —

(2} a criminal or other ualawful act has been committed. is being
commitled or is Hikely to be committed;

(h) another person has failed, is failing or is likely to fail 1o comply with
any oblization to which that person is subject:

(¢} a miscarriage of justice has vceurred, is occurring or (s likely Lo
oceur;

()  the healih or safety of any person has been, is being or is likely to
be endangered:

{¢) the environment has been, is being or is likely Lo be endangered;

() any maltter referred to in paragraphs (a} to {¢) has been, is being or
is likely to be deliberately concealed:

(g1 the conduct of the person, whether or not a public officer, adversely
affects, or could adversely affect. either directly or indirectly, the
honest or impartial performance of official functions by the person.
public officer or public body:

thy the conduct of the public officer amounts to the performance of any
of the public officer’s functions dishonestly or with partiality;

(£ (he conduct of the person, whether or not a public officer, a former
public olficer or a public body. amounts to a breach of public trust;

(/) the conduct of public officer, a former public officer or a public
body amounts o misuse of information or material acquired in the
cause of the performance of the public officer’s functions whether
[ the benefit of (hat person or public body or otherwise;

tky  the conduct of the person, whether or not a pubiic officer amounts
to maladministration, which is action or inaction of a serious nature
that is —-

(i} contrary to any law,
(i) unreasonable. unjust, oppressive or discriminatory, or
(ifi) based wholly or partly on improper motives: or
{(fy the conduct of the person or public officer would. if proven.

constitute —

(iy  acriminal offence,

(it} adisciplinary otfence,

(i) serious and subsiantial public wastage or abuse of finuncial or
other public resources or assels, or

{iv) reasonable grounds for dismissing or dispensing with, or
otherwise terminating the services of the person or public
officer who is engaged in it



A.llb

4, (1) Notwithstanding any other law to the contrary, a disclosure of
hupropriety is protected if -

{ez)  the disclosure is made in good faith:

{#) Lhe whistleblower reasonably believes (hat the disclosure and an
allegation of impropriety contained in the disclosure is substantially
true; and

{r:)  the disclosure is made to an authorised person.

{2) A disclosure of impropricty made by a public officer to the Auditor
General or by any person is protected under this Aet where it shows or tends
or show that a public body or officer of the public budy has seriously and
substantially wasted public money,

5. (1) An authorised person may decline to investigate or may discontinue
the investigation of any matter raised by a disclosure of impropriety made (o
the authorised person of a kind referred 1 in this Part if the authorised person
is of the opinjon that the disclosure was made maliciousty. frivolously.
vexatiously, in bad faith, for pecuniary gain or for an ilegal purpose.

12) A disclosure of impropriety referred to in subsection (13 is nol. despite
any other provision in this Part, protected by this Act if an authorised person
declines t investigate or discontinues the investigationt of a mattec under this.
section.

6. (1) A disclosure of impropriety made by a public officer that principally
involves questioning the merils of Government policy is not. despite any other
provision in this Part, protected by this Act.

{2) In this section. “Governmenl policy” includes the policy of a tocal
authority.

7. A disclosure of impropriety that is made solely or substaatially with the
motive of avoiding dismissal or other disciplinary aclion. not being action
referred to in section [4. is not, notwithstanding any other provision of this
Part. 2 protected disclosure.

8. The following shall appoint authorised persons to receive disclosures of
impropriety —
ta)  the Directorale on Corruption and Economic Crime:
(h)  the Auditor General:
{c}  the Directorate of Intelligence and Security:
{e/} the Botswana Police Service:
(e)  the Ombudsman,
(fy  the Botswana Unilicd Revenue Scrvice:
(g) the Financial Intelligence Agency,
tfry  the Compelition Authority:
{7} the Botswana Delence Foree: and
(/)  the Botswana Prisons Services.

PART UL — Pracedures for disclosure of impropriery und related uction

9. {1} A disclosure of impropriety may be made in writing or orally.
(2) Notwithstanding the generality of subsection (1), all forms of information
communication technology may be used o convey a disclosure of impropriety.
{3 A disclosure of impropriety shall contain as far as practicable —
(a)  the Fll name, address and occupation of the whistleblower:
(& the nature of the impropricty in respect of which the disclosure is made:
¢} the name and particutars of the person alleged to have comunitied.
who is commitling or is likely 1o commit the impropriety:
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{(dfy the time and place where the alleged impropriety is taking place,
took place or is likely to take place:

{e} the full name. address and description of a person who wilnessed
the commission of the impropriety;

{t  whether the whistleblower has made a disclosure of the same
impropriety or of some other impropriety on previous occasion and
if s0, about whom and to whom the disclosure was made;

{(g) il the whistleblower is making an employment-related disclosure,
whether the whistleblpwer remains in the same employment: and

(/) any information that the Minister may prescribe.

10. (1} Where the whistleblower niakes a disclosure of impropriety orally,
the authorised person shall cause the disclosure to be reduced into writing.

{2) Where the whistleblower cannot or is unable 1o write, the writing required
i be made under subsection (1) shall be read over, interpreted and explained
to the whistleblower by the authorised person in a language the whislleblower
understands and the whistleblower shall approve of the writing before making
a mark Lo such wriling and a cestificate to this effect shall be attached by the
authorised person 1o the writing.

(3} inthe case of a whistleblower who is blind or with some physical disability,
a certificate required under subsection (21 shall be made with the necessary
modification.

11. When a disclosure of impropriety is made, an authuoeised person shall —

(er)  make a reeord of the date, time and place where the disclosure of
impropriety is made;

thy  pive to the whisdeblower an acknowledgement in writing of receipr
of the disclosure ol impropriety: and

te)  keep the disclosure confidential pending investigation of the
impropriety,

12,413 An authorised person shall receive all disclosures of impropriety
made by a whistleblower.

(2) Notwithstanding subsection {1}, receipt of a disclosure of impropricty by
an authorised person shall not preclude the exercise of the authorised person's
discretion in determining whether or not the information reveals impropriety.

{3} An authorised person may; after a preliminary investigation, close the
investigation where the anthorised person considers that —

fer)  the disclosure of impropricty is malicious, frivolous, vexalious os
made in bad faith;

(M the disclosure of impropriety is misconceived or lacking in
substance:

() the disclosure of impropriety is trivial:

() there is i more appropriate method of dealing with the disclosure of
impropriely reasonably avaiable:

fey  the disclosure of impropriety has already been dealt with adeguately:
or

() Lhe disclosure of impropriety is made maliciousty, frivotously,
vexatiously, in bad faith, for pecuniary gain or for an illegal prrpose.
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13. (1) An authorised person shall afler reeeipt of a disclosure of impropriety
under section E2, investigate or cause an investigation into such disclosure of
impropriety and take appropriate action.

{2) Where a disclosure of impropriety is not related 1o —

(e} the conduct of the authorised person or of a public officer in relation
to the authorised person; or
{H) amatter, or the conduct of any person that it has the function or the
power to investigate,
the authorised person shall, within reasonable time and not exceeding seven
working days, refer the disclosure of impropriety to the appropriale agency
that has the function or power to deal with the conduet or the matter that the
cisclosure of impropriety concerns.

PART IV — Protection for making disclosire of impropriety

14, (1) A whistleblower shall not be subjected to victimisation by Kis or
her employer or by a Fellow emplovee or by another person for making a
disclosure of impropriety.

(2) A whistleblower shall be considercd as having been subjecled to
victimisation under subsection (i) if —

{a} the whistleblower, being an employee —
{1} is dismissed or suspended from work,
(ii} has his or her post being declared redundant,
(iil) is denied promotion,
{iv) is transferred by the employer,
fv) iy harassed or intimidated by the emplover or tellow employee.
{vi) is threatened by the employer with any of the malters set
out in subparagraphs (i} to (iv). or
(vii) is subjected to a discriminatory or other adverse measure.
by the employer or a fellow employee; or
{h) the whistleblower. not being an employee. is subjected to harassment,
intimidation or discrimination by another person.

(3} A whistleblower shall not be considered as baving been subjected to
victimisation if the employer or fellow emplovee who is alleged to have
taken an action against the whistleblower under subsection (2) has the
right in law to take the action complained of and the action taken is shown
lo be unrelated Lo the disclosure of impropriely by the whistleblower,

15, A whistleblower shall not be liable to civil or criminal proceedings
in respecl of a disclosure of impropriety.

16, (1) A provision in a contract of employment between an cmployer
and ap employee is void il il —
() seeks to prevent the employee from making a disclosure of
impropriety;
{Dy  precludes the employee from making a complaint in respect of
victimisation under section l<: or
(-} prevents an employee from bringing an action in court or before an
institution to claim relief or remedy in respect of victimisation
ender scclion 14
(2) Subscction (1} shall apply to a contract of employment or agreement
in existence on the commencement of this Act.
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PART V — Offences and penalties

17. A person who knowingly makes a disclosure alleging impropriety
knowing the information to be false commits an offence and is liable to a fine
not exceeding P10 000 or to a term of imprisonment not exceeding five years,
or to both.

18. A person who untawfully discloses, directly or indirectly, the identity of
a whistleblower, commils an offence and is lable to a fine not exceeding P10
800 or to a term of imprisoument not exceeding five years, or to both,

19. A whistleblower who, after making a disclosure of impropriety under this
Act, procecds to disclose the same information to a third party, commits an
olfence and is liable to a fine not exceeding P10 000 or to a tertn of imprisonment
not exceeding five years, or to both,

20, Where any person fails to keep confidential the disclosure of impropriety
made under this Act, he or she commits an offence and is liable to a fine not
exceeding PH) 000 or te o term of imprisonment oot exceeding five years, or
1o both.

21. A person who, either by himself or herself or through another person,
contravenes the provisions of section 14, commits an offence and is liable to
a fine not exceeding P50 600 or to a 1erm of imprisonment not exceeding ten
vears. or to both.

22, An authorised person who willfully fails to Lake action upon receipt of
a disclosure made to him or her, comunits an offence and is liable to a fine not
exceeding P12 000 or to a lerm of imprisonment not exceeding seven years,
or to both.

PART V1 — Miscelloneons

23. The Minister may make regulalions for the better carrying out of the
provisions of this Act. and such regulations may provide for —

{a)  the procedure for disclosing an impropriety:

(b} other persons to whom a disclosure of impropriety may be made;
and

{1 any malter in this Act that is required to be prescribed.

PASSED by the National Assembly this 3rd day of August, 2016.

BARBARA N. DITHAPO.
Clerk of the National Assembly.








