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Utility Regulation and Competition Act (2021 Revision) Section 1

CAYMAN ISLANDS

UTILITY REGULATION AND COMPETITION
ACT

(2021 Revision)

PART 1 - Preliminary
Short title
1. This Act may be cited as the Utility Regulation and Competition Act (2021 Revision).

Interpretation
2. (1) Inthis Act—
“administrative determination” includes any order, regulation, direction,

decision, or other written determination by which the Office establishes the legal

rights and obligations of one or more sectoral participants, but does not include
an advisory guideline;

“advisory guideline” means a written statement, issued by the Office, that
provides the Office’s views regarding a specific matter, but is not legally
binding;

“annual plan” means a plan published pursuant to section 41(1)(a);

“annual report” means a report published pursuant to section 41(1)(b);

“authorisation holder” means a person that holds a valid licence, permit or
other form of authorisation, in accordance with sectoral legislation;
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“Board” means the board of directors established under section 13;
“Chair” means the individual appointed as such under section 15;

“Chief Executive Officer” means the individual appointed as Chief Executive
Officer of the Office, pursuant to section 28;

“Chief Fuels Inspector” means the person appointed as such under the
Dangerous Substances Act (2017 Revision);

“co-regulation” means a process by which an individual or a public or private
sector body authorised by the Office adopts and implements a code of practice,
and performs any other function specified by the Office pursuant to this Act or
sectoral legislation, in consultation with, and subject to the approval of, the
Office;

“Court” means the Grand Court;

“covered services” means services provided by a sectoral provider that are
subject to supervision by the Office pursuant to sectoral legislation;

“critical national infrastructure” means systems and assets, whether physical
or virtual, so vital to the Islands that the incapacity or destruction of the systems
and assets would have a debilitating impact on security, national economic
security, national public health or safety, or any combination of those matters;

“Deputy Chair” means the individual appointed as such under section 16;

“Executive Director of Energy” means the individual appointed under
section 29(1)(b) as the Executive Director of Energy and Utilities of the Office;

“Executive Director of Information” means the individual appointed under
section 29(1)(a) as the Executive Director of Information and Communications
Technologies of the Office;

“Executive Directors” means the Executive Director of Information and the
Executive Director of Energy;

“executive member” means the Chief Executive Officer, the Executive
Director of Energy, the Executive Director of Information or the Chief Fuels
Inspector;

“functions” includes responsibilities and duties;

“licence” means a licence granted under any sectoral legislation;
“licensee” means a person to whom a licence is granted;
“Member” means a member of the Board;

“Minister” means the member of Cabinet charged with responsibility for the
Office;

“Nominating Committee” means the committee established under section 18;
“non-executive member” means a person appointed as such under section 18;

Page 10
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()

3)

“Office” means the Utility Regulation and Competition Office established under
section 4;

“Policy” means the policy to be followed by the Office pursuant to directions
given by the Cabinet under section 12(1);

“public officer” has the meaning assigned to it by section 124 of the
Constitution set out in Schedule 2 to The Cayman Islands Constitution
Order 2009 [S.1. 2009/1379];

“regulations” mean regulations made under this Act;
“sectoral legislation” means any legislation specified in Schedule 2;

“sectoral participant” means a person who provides, uses or seeks to use utility
services in a sectoral utility, but does not include the Office;

“sectoral provider” means a person, whether or not an authorisation holder,
who provides goods or services in a sectoral utility;

“sectoral utility” means a utility market or sector for which the Office has
specific responsibility under any sectoral legislation;

“Secretary” means the individual appointed as such under section 31;

“self-regulation” means a process by which an individual or a public or private
sector body authorised by the Office adopts and implements a code of practice
and performs any other function specified by the Office pursuant to this Act or
sectoral legislation;

“significant market power licensee” means an authorisation holder or sectoral
provider determined by the Office pursuant to section 44(1) as having
significant market power in a relevant market;

“staff” means the officers, servants and agents of the Office appointed pursuant
to Part 5; and

“utility services” means networks operated or services provided by a sectoral
provider.

References in this Act to services rendered by a sectoral utility shall be deemed
to include references to —

(@) services provided in the information and communications technologies
sector;

(b) commodities supplied within a market or sector for which the Office has
responsibility or supplied by a sectoral utility in rendering such services.

A sectoral provider shall be deemed to have Significant Market Power if, either
individually or jointly with others, it enjoys a position of economic strength
affording it the power to behave to an appreciable extent independently of
competitors, customers and consumers.
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Section 3 Utility Regulation and Competition Act (2021 Revision)
Application
3. (1) In the exercise of its functions and powers the Office shall not derogate from
the terms and conditions of any licence, authorisation or agreement in force
without the consent in writing of the licensee or authorisation holder, subject to
any special conditions concerning the modification in the relevant licence,
authorisation or agreement.
(2) This Act applies to any utility service unless the contrary is provided expressly

or by necessary implication in any other Law.

PART 2 - Establishment, functions and administration of the

Utility Regulation and Competition Office

Establishment of the Utility Regulation and Competition Office

4. (D)

()

3)
(4)

There is established a body to be called the Utility Regulation and Competition
Office, having the functions and powers conferred or imposed upon it by this
and any other Law.

The Office shall be a body corporate having perpetual succession and a common
seal and, subject to the provisions of this Act, shall have power to buy, sell, hold,
deal and otherwise acquire and dispose of land and other property of any kind
and to enter into contracts and to do all things necessary or desirable for the
purposes of its functions and powers.

The Office may sue and be sued in its corporate name and it shall have exclusive
right to use the name the “Office of Competition and Regulation”.

The Office shall establish and maintain its head office and principal place of
business within the Islands, and shall cause details thereof to be gazetted, and
service of all documents on the Office shall be deemed to be effective if
delivered at the head office.

Use of seal and authentication of documents

5 (1)

()

The seal of the Office shall be authenticated by the Chair and one other Member
authorised to act in that behalf and shall be judicially noticed.

The Office may, by resolution, appoint an officer of the Office or any other
agent either generally or in a particular case to execute or sign on behalf of the
Office any instrument not under seal in relation to any matter coming within the
functions and powers of the Office.

Principal functions of the Office

6. (1)

The principal functions of the Office, in the markets and sectors for which it has
responsibility, are —

Page 12
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@)

(@)
(b)
(©)

(d)

to promote objectives set out in any Policy;
to promote appropriate effective and fair competition;

to protect the short and long term interests of consumers in relation to
utility services and in so doing —

(i) supervise, monitor, and regulate any sectoral provider, in accordance
with this Act, the regulations and sectoral legislation and any general
policies made by Cabinet in writing;

(if) ensure that utility services are satisfactory and efficient and that
charges imposed in respect of utility services are reasonable and
reflect efficient costs of providing the services; and

(iif) publish information, reports and other documents relating to utility
services; and

to promote innovation and facilitate economic and national development.

In performing its functions and exercising its powers under this or any other
Law, the Office may —

(@)
(b)
(©)
(d)
(€)
(f)

()
(h)

(i)
)
(k)

(0

collect, retain and expend funds;

establish its internal organization and procedures;

conduct its internal administrative operations;

make administrative determinations, decisions, orders and regulations;
provide advisory guidance to sectoral participants;

establish external advisory panels and take appropriate actions to foster
industry self-regulation and co-regulation;

establish and maintain an official website;

purchase, acquire or lease real property and other assets that the Board
considers necessary for the provision or future provision of business
premises for the Office or incidental to the performance of its functions
under this Act;

enter into leases for real property and contracts for goods and services;
grant, modify and revoke authorisations;

collect from authorisation holders such information as the Office considers
necessary for any one or more of the following purposes —

(i) identifying the geographic position and nature of critical national
infrastructure;

(if) enabling the security and continuity of services over critical national
infrastructure; and

(iif) any other prescribed purpose;
collect prescribed fees;
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(m)

(n)
(0)

(9]

(@)

(r)
(s)

(t)
(u)

(v)
(w)
(x)
v)
)
(aq)

(bb)
(cc)

(dd)
(ee)

(ff)

establish operating and reserve funds, open bank accounts, and accept
grants and loans;

issue, suspend, vary or revoke licences, permits and exemptions;

conduct research and studies into any matter or technology which may be
relevant to its functions and publish its findings, if appropriate;

assign resources and implement initiatives designed to enable the
introduction of new and innovative technologies and systems in the
markets and sectors for which it has responsibility;

initiate and conduct inquiries and investigations into any matter or
complaint, either on its own initiative or referred to it, which in the opinion
of the Office, is not frivolous;

take such action as it considers necessary to ensure the continuity and
reliability of operations of critical national infrastructure;

allocate finite resources used by sectoral providers to provide covered
services;

establish technical standards for the provision of covered services;

review and, as appropriate, approve, reject or modify tariffs filed by a
sectoral provider governing the provision of covered services;

establish and enforce quality of service standards applicable to covered
services;

take such action as the Office considers necessary to protect the health and
safety of the public in relation to covered services;

take into account and have regard for the protection of the environment;

define relevant markets, assess the competitiveness of relevant markets
and identify sectoral providers that have significant market power in such
markets;

adopt remedies to deter anti-competitive conduct by sectoral providers in
any relevant market;

modify or find to be void, agreements involving one or more sectoral
providers that unreasonably restrict competition in any relevant market;

prohibit unfair trade practices by sectoral providers in any relevant market;

resolve disputes between sectoral providers, and between sectoral
providers and sectoral participants;

conduct public consultations;

require the production of documents and other information, conduct
inspections and compel attendance at proceedings;

publish and maintain registers or lists;

Page 14
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Utility Regulation and Competition Act (2021 Revision) Section 7

3)

(4)

©)

(gg) take appropriate enforcement action, including the imposition of
administrative fines, in any case in which a sectoral participant has
contravened this Act, the regulations and any sectoral legislation or any
administrative determination; and

(hh) take any other action, not expressly prohibited by Law, that is necessary
and proper to perform its duties under this Act and sectoral legislation.

Without prejudice to subsection (1) or (2), the Office has power to carry on any
activity which appears to it to be requisite, advantageous or convenient for or in
connection with the performance of its functions or the exercise of its powers
under this or any other Law.

In performing its functions and exercising its powers under this or any other
Law, the Office shall —

(a) actinatimely manner;

(b) rely on self-regulation and co-regulation, where appropriate;

(c) actinareasonable, proportionate, impartial and consistent manner;

(d) operate transparently, to the full extent practicable;

(e) engage in reasoned decision-making, based on the administrative record,;

(f) act without favouritism to any sectoral participant, including any sectoral
participant in which the Government has a direct or indirect financial
interest; and

(g) subject to section 12, act free from political interference.

The markets and sectors for which the Office has responsibility are set out in
Schedule 1.

Duty to consult

7.

(1)

()

Prior to issuing an administrative determination which, in the reasonable
opinion of the Office, is of public significance, and subject to specific
procedures under sectoral legislation, the Office shall —

(a) issue the proposed determination in the form of a draft administrative
determination;

(b) allow persons with sufficient interest or who are likely to be affected a
reasonable opportunity to comment on the draft administrative
determination; and

(c) give due consideration to those comments with a view to determining what
administrative determination (if any) should be issued.

The Office shall, within six months of the date of commencement of this section,
publish its procedures for seeking comments, which shall include —

(@ how the Office will issue draft administrative determinations under
subsection (1);
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(b) how consultations will be published;
(¢) the minimum time for responding to consultations;

(d) how the Office will publish comments or summaries of comments
received,;

(e) guiding principles setting out how the Office will consider comments
received and how it will publish its reasons for its decisions after it has
considered those comments; and

(f) guiding principles for determining when the Office may derogate from the
standard procedures.

(3) An administrative determination is of public significance if it relates to a
sectoral utility and is likely to lead to —

(@) amajor change in the activities carried on by the Office under this or any
other Law;

(b) asignificant impact on a sectoral provider; or
(c) asignificant impact on members of the public.

(4) Where the Office intends to issue an administrative determination, the
Office shall —

(@) give written notice of that intention, to any person with sufficient interest
or likely to be affected by the proposed determination; and

(b) afford that person an opportunity to make written representations to show
cause why the Office ought not to make such a determination.

Duty to publish

8.  Subject to section 12, the Office shall take proportionate measures to make available
to the public administrative determinations which in its opinion, are of public
significance and, for this purpose, shall —

(@) publish such administrative determinations on its website as soon as
possible after these are issued;

(b) take steps to ensure that the website is regularly updated and available to
the public; and

(b) maintain copies of administrative determinations at its principal office, for
inspection by the public on request during normal business hours without
charge.

Information gathering powers

9. (1) The Office may require a person to provide it with all such information as it
considers necessary for the purpose of carrying out its functions or exercising
its powers under this or any other Law.
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Utility Regulation and Competition Act (2021 Revision) Section 10

)

)

(4)

©)
(6)

The information that may be required by the Office under subsection (1)
includes, in particular, information that it requires for —

(@) ascertaining whether a contravention of a condition or other requirement
set or imposed by or under this Act has occurred or is occurring;

(b) ascertaining or verifying the charges payable by a person under this Act;

(c) ascertaining whether a contravention of a condition of a licence has
occurred or is occurring;

(d) the purposes of Part 12;

(e) statistical purposes connected with the carrying out of any of the Office’s
functions under this Act; and

(f) such other purposes as may be prescribed.

A person required to provide information under this section shall provide it in
such manner and within such reasonable period as may be specified by the
Office.

The Office shall not require the provision of information under this section

except —

(@) by ademand for the information that describes the required information
and sets out the Office’s reasons for requiring it; and

(b) where the making of a demand for the information is proportionate to the
use to which the information is to be put in the carrying out of the Office’s
functions or the exercising of its powers.

The reasons for requiring information for statistical purposes under this section
shall set out the statistical purposes for which the information is required.

A demand for information required under this section shall be made in writing
to the person from whom the information is required.

Notification of contravention of information requirements

10.

1)

)

Where the Office determines that there are reasonable grounds for believing that
a person is contravening, or has contravened, a requirement imposed under
section 9, the Office may give that person a notification under this section.

A notification under this section shall —
(a) setout the determination made by the Office;

(b) specify the requirement and contravention in respect of which that
determination has been made; and

(c) specify the period during which the person notified has an
opportunity of —

(i) making representations about the matters notified; and
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3)

(4)

©)

(6)

()

(8)

(i) complying with any notified requirement of which the person
remains in contravention.

Subject to subsections (4) and (5), the period for doing the things specified in
subsection (2)(c)(i) and (ii) shall be the period of one month beginning with the
day after the one on which the notification was given.

The Office may, if it thinks fit, allow a longer period for doing the things
specified in subsection (2)(c)(i) and (ii) —
(@) by specifying a longer period in the notification; or
(b) by subsequently, on one or more occasions, extending the specified period.
The person notified shall have a shorter period for doing the things specified in
subsection (2)(c)(i) and (ii) —
(a) ifashorter period is agreed between the Office and the person notified; or
(b) if—

(i) the Office has reasonable grounds for believing that the

contravention is a repeated contravention;

(if) the Office has determined that, in those circumstances, a shorter
period would be appropriate; and

(iii) the shorter period has been specified in the notification.
A notification under this section —
(@) may be given in respect of more than one contravention; and

(b) if it is given in respect of a continuing contravention, may be given in
respect of any period during which the contravention has continued.

Where a notification under this section has been given to a person in respect of
a contravention of a requirement, the Office may give a further notification in
respect of the same contravention of that requirement if —

(@) the contravention is one occurring after the time of the giving of the earlier
notification;

(b) the contravention is a continuing contravention and the subsequent
notification is in respect of so much of a period as falls after a period to
which the earlier notification relates; or

(c) the earlier notification has been withdrawn without a penalty having been
imposed in respect of the notified contravention.

For the purposes of this section, a contravention is a repeated contravention, in
relation to a notification with respect to that contravention, if a previous
notification under this section has been given in respect of the same
contravention or in respect of another contravention of the same requirement.
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Penalties for contravention of information requirements
11. (1) This section applies where —

()

®3)

(4)

Q)

(@) aperson (in this section referred to as “the notified person”) has been given
a notification under section 10;

(b) the Office has allowed the notified person an opportunity of making
representations about the matters notified; and

(c) the period allowed for the making of the representations has expired.
The Office may impose a penalty on the notified person if —

(@) the Office is satisfied that the person has, in one or more of the respects
notified, been in contravention of the requirement notified under
section 10;

(b) the notified person has not, during the period allowed under that section,
complied with the notified requirement; and

(c) no proceedings for an offence under this Act have been brought against
the notified person in respect of the contravention.

Where a notification under section 10 relates to more than one contravention, a

separate penalty may be imposed in respect of each contravention but, where

the notification relates to a continuing contravention, no more than one penalty

may be imposed in respect of the period of contravention specified in the

notification.

The amount of a penalty imposed under this section is to be an amount not

exceeding twenty thousand dollars as the Office determines to be —

(a) appropriate; and

(b) proportionate to the contravention in respect of which it is imposed.

Where the Office imposes a penalty on a person under this section, it shall —

(@) within thirty days of making its decision to impose the penalty, notify that
person of that decision and of its reasons for that decision; and

(b) in that notification, fix a reasonable period after it is given as the period
within which the penalty is to be paid.

Cabinet may give general directions

12.

)

()

The Cabinet may, after consultation with the Board, give to the Office general
and lawful directions in written form as to the policy to be followed by the
Office in the performance of its functions and the exercise of its powers under
this or any other Law, and the Office shall give effect to such directions.

Any direction given by the Cabinet shall be published in the Gazette but no such
direction shall apply in respect of a matter pending before the Office on the day
on which the directions are published.
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PART 3 - The Board

Board of directors

13. (1) There shall be a board of directors of the Office which, subject to this Act, shall
be responsible for —

(@) carrying out the functions and powers of the Office under this or any other
Law; and

(b) the general administration of the affairs and business of the Office.

(2) When making a decision on any regulatory issue, the Board shall have regard to
the views and recommendations of the executive members.

Structure of Board

14. (1) Subject to section 105(1) to (4), the directors referred to in section 13(1) shall
be appointed by the Cabinet on such terms and conditions as the Cabinet may
specify in their instruments of appointment.

(2) Subject to subsections (3) and (4), the Board shall consist of ten individuals
being —
(@) the Chair who shall be a non-executive officer;
(b) five non-executive members; and
(c) executive members, comprising —
(i) the Chief Executive Officer;
(if) the Executive Director of Information;
(iiif) the Executive Director of Energy; and
(iv) the Chief Fuels Inspector.

(3) The number of non-executive members of the Board may be increased by the
Cabinet after consultation with the Board, by Order published in the Gazette;
but the number of non-executive-members shall only be increased if —

(@) the Office’s responsibilities or assigned sectors are extended; and

(b) such an increase in number is necessary to ensure that the requisite
plurality of skills among the non-executive members is available to the
Board as a whole.

(4) Prior to increasing the number of non-executive members under subsection (3),
the Cabinet shall —

(@) have regard to whether the non-executive members together have
sufficient experience in each of the regulated sectors; and

(b) consider whether the non-executive members together have the requisite
plurality of professional skills as a whole.
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(5) The Board shall be deemed to be properly constituted notwithstanding that there
is a vacancy in the office of Chair, Deputy Chair or any other Member.
The Chair

15. (1) The Cabinet shall appoint the Chair for a term of three years and the Chair may
be reappointed for a subsequent term of three years.

(2) The Chair shall not be the Speaker or a member of the Cayman Islands
Parliament or a public officer.

(3) Inappointing the Chair, the Cabinet shall ensure that the Chair —
(a) has appropriate expertise, good standing and good reputation;
(b) has no personal or pecuniary interest, direct or indirect, in a sectoral utility;
(c) has not been adjudged bankrupt;

(d) has not been convicted in the Islands or elsewhere of any offence involving
dishonesty or fraud or any other offence that, in the opinion of the Cabinet,
is likely to bring the Office into disrepute; and

(e) is not otherwise unable or unfit to discharge the functions of a Member.

(4) The Chair shall be appointed at the expiry of the previous Chair’s term or as
soon as reasonably practicable after the expiry.

(5) No person may be Chair if that person has been in that office for an aggregate
duration of six years or more in the preceding nine years.

The Deputy Chair

16. (1) The non-executive members shall elect one of the other non-executive members
as the Deputy Chair who having been elected shall serve for the duration of the
term as a non-executive member.

(2) The Deputy Chair shall not be the Speaker or a member of the Cayman Islands
Parliament or a public officer.

(3) The Deputy Chair may carry out the functions of the Chair, in such cases and
manner as may be determined by or in accordance with any directions given by
the Chair; and the Deputy Chair shall, in the absence of the Chair, perform the
functions of the Chair as required.

(4) Three or more of the Members may require the Deputy Chair to call a Board
meeting if they have requested that the Chair call such a meeting and the Chair
has not done so within a reasonable period of time.

Duties of Chair and Deputy Chair
17. (1) The duties of the Chair include —
(a) chairing meetings of the Board;
(b) instructing the Chief Executive Officer on behalf of the Board,;
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(@)

(c) signing Minutes of meetings of the Board,;
(d) apprising the Board of matters raised by stakeholders;

(e) making best efforts to guide the Board in accordance with sectoral
legislation and any Policy directives; and

(f) participating in public relations or education campaigns on behalf of the
Board.

In the case of the absence or inability of the Chair to act, the Deputy Chair shall
perform the duties of the Chair.

Appointment of non-executive members

18. (1)

()

3)
(4)

()

The Cabinet shall appoint a non-executive member from among the nominations
received by the Cabinet from the Nominating Committee but the Speaker or a
member of the Cayman Islands Parliament or a public officer may not be
appointed as a non-executive member.

There is established a body to be called the Nominating Committee which shall
consist of —

(@) the Cabinet Secretary who shall be the chairperson;

(b) the Deputy Governor;

(c) amember appointed by the Premier;

(d) amember appointed by the Leader of the Opposition; and
(e) the Chair.

A simple majority of the members of the Nominating Committee shall constitute
a quorum.

The Nominating Committee shall make its decisions by simple majority vote
and each member shall have a single vote; and the chairperson of the
Nominating Committee shall not have a vote but may exercise a casting vote in
the event of an inconclusive vote among the other members.

The chairperson of the Nominating Committee shall cause a notice soliciting
applications for the position of non-executive member to be published in
newspapers in wide circulation in the Islands —

(@) inrespect of the initial non-executive members, within fifteen days of the
coming into effect of this section; and
(b) in respect of any subsequent vacancy for the non-executive member at
either the earlier of —
(i) ninety days prior to the date on which a non-executive member’s
term is set to expire; or
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(6)

()

(8)

©)

(10)

(if) fifteen days after receiving a notice from a non-executive member
stating that the member intends to resign prior to the expiration of the
member’s term or fifteen days after a vacancy occurs for any reason.

The notice shall set out the required background and experience required
reflecting the skills and experience required on the Board which together will
enable the Office to discharge its functions.

An application for the position of non-executive member shall be submitted to
the Nominating Committee in writing, in accordance with the procedures
specified in the notice, together with a written declaration that the applicant —

(@) hasno personal or pecuniary interest, direct or indirect, in a sectoral utility;
(b) has not been adjudged bankrupt;

(c) hasnot been convicted in the Islands or elsewhere of any offence involving
dishonesty or fraud or any other offence that is likely to bring the Office
into disrepute; and

(d) is not otherwise unable or unfit to discharge the functions of a Member.

A person who has previously served as a non-executive member for two
consecutive terms may apply in the manner specified in this section for
appointment as a non-executive member following a minimum period of three
years following the end of the person’s second term of the consecutive period.

Within forty-five days after the date on which a notice specified in
subsection (5) has been published but not earlier than twenty-one days after such
date, the Nominating Committee shall submit its recommendations to the
Cabinet.

In making its nominations, the Nominating Committee shall —
(@) use a merit-based and objective approach;

(b) ensure that the non-executive members will together have appropriate
expertise in the relevant regulated sectors;

(c) ensure that the non-executive members will together have broad
experience, such as experience that would be expected of professionally
qualified economists, engineers, lawyers, accountants or persons having
backgrounds in business;

(d) present a plurality of options and skills to enable the Cabinet to make
selections from the widest choice of candidates possible; and

(e) provide the Cabinet with a description of the recruitment, assessment and
selection processes used and the results of those processes.
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Reappointment of non-executive members

19. (1) A non-executive member who is eligible for reappointment shall indicate by
instrument in writing addressed to the Cabinet Secretary the member’s interest
in being reappointed as a non-executive member not later than one hundred and
twenty days prior to the expiration of the member’s term.

(2) The Cabinet Secretary shall cause the expression of interest from the member
to be considered by the Nominating Committee and shall within thirty days of
receipt make its recommendations known to the Cabinet, with reasons.

Tenure of office

20. (1) The members of the Board shall hold and vacate office in accordance with the
provisions of this section and the terms of their appointment.

(2) A non-executive member shall be appointed for a term of three years.

Resignation

21. A Member may resign office by instrument in writing addressed to the Cabinet, and
the resignation shall take effect as from the date of the receipt of the instrument by
the Cabinet Secretary.

Revocation of appointments
22. (1) The Cabinet shall terminate the appointment of any Member who —

(@) resigns the office;

(b) has been adjudged bankrupt;

(c) is convicted in the Islands or elsewhere of any offence involving
dishonesty or fraud or any other offence that, in the opinion of the Cabinet,
is likely to bring the Office into disrepute;

(d) has been absent from three consecutive meetings of the Board without the
consent of the Chair;

(e) fails to comply with obligations under section 24; or

(f) is otherwise unable or unfit to discharge the functions of a Member.

(2) Where any Member ceases to be a Member before the normal expiration of the
Member’s term in office, the Cabinet in accordance with this Act, may appoint
another person to hold that office until the time that the Member’s term in office
would have expired.

Procedure and meetings

23. (1) The Chair shall summon regular meetings of the Board as often as may be
required but not less than six times in any one year.

(2) Meetings of the Board shall be held at such places on such days, and at such
times as the Chair shall determine, and due notice of such place, date and time
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©)

(4)
Q)

shall be given to each Member in writing at least seven days before the time at
which the meeting is to be held.

The Chair or Deputy Chair may at any time, in accordance with this Act, call a
special meeting of the Board within two days of receipt of request for that
purpose addressed to the Chair in writing and signed by any two Members.

At every meeting of the Board a quorum shall consist of a simple majority of
the voting members.

The Chief Executive Officer, the Executive Directors and Chief Fuels Inspector
shall have no right to vote at meetings of the Board and the non-executive
members shall each have one vote.

(5A) The decisions of the Board shall be adopted by a simple majority of the votes of

(6)

()

(8)
©)

(10)

the members present and voting except that in the case of an equality of votes
the Chair shall have a second or casting vote.

When considering decisions on regulatory issues including regulatory measures,
the Board shall have due regard to the advice and recommendations of the
executive members.

In the event that a decision is taken by round robin, the majority rule applies,
but the decisions shall be confirmed and entered into the minutes of the next
meeting of the Board.

The decisions of the Board and the reasons for those decisions shall be recorded
in the minutes and kept by the Secretary.

Decisions, resolutions, orders, policies and rules, made by the Board, which
affect members of the public, shall be published in the Gazette, on a website or
in a newspaper of the Islands.

The Board may decide its own procedures, except so far as its procedures are
prescribed by this Act.

Disclosure of Members’ interests

24,

(1)

)
©)

If a Member has any personal or pecuniary interest, direct or indirect, in any
matter which is to be determined by the Board, the Member shall, if present at
the meeting of the Board at which such matter is to be determined, as soon as
practicable after the commencement thereof, disclose the fact and leave the
meeting, and shall not take part in the consideration or discussion of such matter
or vote on any question with respect to such matter.

A disclosure under subsection (1) shall be recorded in the Minutes of the
relevant Board meeting.

If the Board is in receipt of information indicating that a Member is in breach
of subsection (1), the Secretary shall —
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(@) in writing, advise the Member of the information that is the subject of
concern;

(b) provide the Member with a copy of the information and allow the Member
to provide an explanation; and

(c) if the explanation is not satisfactory, provide the Member with a warning
that, if the Member continues to breach subsection (1), criminal
proceedings may be instituted under subsection (6).

(4) If, after the process specified in subsection (3) has been completed, the Board is
of the view that criminal proceedings should be instituted under subsection (6),
the Board may forward its view to the Director of Public Prosecutions for
consideration.

(5) If, after the process specified in subsection (3) has been completed, the Board is
of the view that the Member is no longer in breach of subsection (1), the Board
shall advise the Member in writing of that fact and that the warning has expired.

(6) If a Member fails to comply with subsection (1) after receiving a warning under
subsection (3)(c), the Member commits an offence and is liable on summary
conviction to a fine of five thousand dollars or to imprisonment for a term of six
months, or both.

(7) No act or proceeding of the Board shall be questioned on the ground that a
Member contravened this section.
Remuneration: Board and committee members

25. (1) Subject to subsection (2), a member of the Board or of a subcommittee or
committee established under Part 4 is entitled to receive such remuneration, and
the Chair and Deputy Chair may receive such additional remuneration, as may
be determined by the Cabinet.

(2) A public officer who is a member of the Board or of a subcommittee or
committee established under Part 4 is not entitled to receive remuneration under
subsection ().

PART 4 - Committees

The Risk and Audit Subcommittee

26. (1) The Office shall establish a Risk and Audit Subcommittee comprised of a
chairperson and three non-executive members.

(2) The Office shall appoint the chairperson and the chairperson shall —
(@ not be a Member or a member of the staff of the Office;

(b) not have a personal or pecuniary interest, direct or indirect, in a sectoral
utility;
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(c) not have been adjudged bankrupt;

(d) not have been convicted in the Islands or elsewhere of any offence
involving dishonesty or fraud or any other offence that is likely to bring
the Office into disrepute;

(e) not be otherwise unable or unfit to discharge the functions of a
Member; and

(f) have appropriate accountancy skills and experience and shall be registered
as an accountant in accordance with the Accountants Act (2020 Revision).

(3) The chairperson shall be appointed for a term of three years and may be
reappointed for one or more subsequent terms of three years.

(4) The Risk and Audit Subcommittee may liaise with external auditors, pursuant
to section 40(4), in the preparation of audited statements and shall report to the
Board within four months of publication of the Office’s annual report on —

(@) the Office’s performance against its annual plan;

(b) the extent to which the Office’s deployment of its financial resources has
delivered value for money; and

(c) the Office’s risk profile and any mitigation steps that may be necessary.
(5) The Risk and Audit Subcommittee shall meet at least twice every year and the
quorum for the proceedings of the Subcommittee shall be three Risk and Audit

Subcommittee members, including the Risk and Audit Subcommittee
chairperson.

(6) WVoting shall be by a majority with the Risk and Audit Subcommittee
chairperson having a casting vote.

(7) The Office shall publish the Risk and Audit Subcommittee’s report within two
months of it being delivered to the Board.

Committees

27.

(1) The Office may establish —

(@) a Regulatory Committee to which the Office may delegate decision
making powers on regulatory matters and such other matters as the Board
may decide, other than decisions on tariffs or the grant, renewal,
amendment, suspension or revocation of licences;

(b) Policy and Technical Committees on a sectoral basis, to provide guidance
to the Board on sectoral issues;

(c) aRemuneration and Human Resource Committee, to provide guidance to
the Board on remuneration a