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COMMONWEALTH OF DOMINICA |

ACI‘ No. 14 OF 1999

B L assent
26th November, 1999

AN ACT TO PROVIDE FOR THE PROTECT ION OF NEW
‘'VARIETIES OF PLANTS AND FOR MATTERS :
RELATED THERETO.

V.L SHAW
President - '

(Gazetted 2nd Deccmber 1999)

BE IT ENACTED by the Parliament of the Commonwealth of
Domlmca as follows: ‘ -
: , PARTl
PRELIMINARY S ,
1. This Act may be cited as the- ~ ' ~ Short title.
PROTECTION OF NEW VARIETIES OF PLANTS
ACT 1999, )
2. (1) For the purposes of this Act- Interpretation.
“Authority of a Contracting Party” means the Authomy o
entrusted with- theé implementation of the law on the
protection of new varieties of plants for that Party; . -
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“breeder” means the person who has bred or dlscovered and devel-
oped a variety;

“Contracting Party” means a State other than Dominica or an
intergovernmental organisation party to any of the following,
Acts of the International Convention for the Protection of New

 Varieties of Plants - the Act of December 2, 1961 as amended
* by the additional Act of November 10, 1972, the Act of Octo-
ber 23, 1978 and the Act of March 19, 1991,

« Conventlon” means lhe lntemauonal Convention for the Protec-
tion of New Vanetles of Plams of 1978 as last revrsed

“holder” means the holder of a breeder’s right;
“Mlnlster means the Minister’ responsrble for plant varities;

“Office” means the Compames and Intellectual Property Office
established under section 3 of the Patents Act, 1999;-

“periodicai” inrrludes the Gazette, daily new_spapers ci,rchlaling-in
Dominica or'other publication issued by the Companies and Intel-
lectual Property Office;

protectcd variety” means any variety that is the subject ofa breed-
er’s right; :

“Register” means the reglster of breeder’s nghts in wh1ch the mat-
ters spcc:fied in sectron Jare requn’ed to be recorded

“Registrar” means the Regrstrar of Compames and lmellectual
Property; and :

“variety” _means a plant grouping within a single botanical taxon of

the lowest known rank, which grouping, irrespective of whether the ‘
conditions for the grant of a breeder’s right are fuily met, can be -

(a) defined by the expression of the characteristics re--
sulting from a gwcn genotype or combmauon of geno—
types; ‘ '
(b) distinguished from any other plant grouping by the
expressron of at least one of the said characteristics; and

©) considered as a unit with regard to 1ts surtabrllty
: _for bemg propagated unchanged.
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3. (1) For the purposes of this Act, the Office shall be respon- Administration.
snble for all matters concemmg the admmlstratlon of thls Act

(2 The Registrar shall maintain a register, io be known as thie
Register of Plant Breeders nghts in whlch the following shall be
entered- - -
: (a) any grantofa breeder ] nght’;

(b) any change in the holder of that right;
, (c) “any mvahdatlon or forfelture of the right;

(d) any submlss:on reglstratlon change or cancella- .
dion of the vanety denommatlon

(e) . any Ticence of right or compulsory hccnce granted
with an indication of the conditions of such hcences,
and

() the edneluéion of any licence contract at the re- -
‘quest of one of the parties to such contract.

4. A person who has paid the prescribed fee shall be entitled, Examination
during normal business hours, to examine the Regisier kept in ac- of Register. -
cordance with section 3, and to make. copnes of or extracts from the -
mformatmn contamed therem :

: PART -
BREEDER’S RIGHTS

5. Subject to this section and any other formal requirements - Criteria for
of this Act, a right to be known as a breeder’s right shall be granted protection.
in respect of plant varieties of those genera or species speclt' ied in

“the Regulations where the variety |s -

(@) new;

(b) - distinct;
{© -homogenous;
(d) stable; and

{e) - given a variety denomination which is acceptable
- for registration in accordance with section 32.



186

Novelty.

1999 PROTECTIONOF °  ACT14

NEW PLANT VARIETIES

6. (1) Subject to subSectidn.(Z) , avariety shall be cbxisidered

~new if the propagating or harvested material of the variety has not

been sold or otherwise disposed of to others with the authorisation

of the plant breeder or his successor in title-

(@) in Dom:mca, for longer than one year before the
.date on which protection is appllcd for under this
~Act;and

(b) outside Dommlca, for longer than six years in the
‘case of trees or vines or longer than four years in

" the case of other plams before the effective filmg '
date in Dominica.

(2) Ilishallnotbe considered détrimental to the thchty ofa
variety if the propagating or harvested material of that variety has
been sold or otherwise disposed of to others in Dominica with the
authorisation of its breeder or his successor in title for up to four
years prior to the inclusion of the genus or species to which the
variety belongs in the list of g_enéra and species specified in the
Regulations, and for a maximum of six months after such inclu-
sion where the appllcanon is filed within that $ix momh period.

7 (1) A vanety shall be cons:dered tobe distinct 1f itis clearly
distinguishable from any other variety whose existence is a matter
of common knowledge at the time of the: ﬁlmg of the application
or where relevant, at the priority date. :

(2) ‘Common knowledge may also be established by refer-
ence. to various factors such as the exploitation of the variety al-
ready in progress, grant of a breeder’s right in the variety, entry of

_the varjety in a catalogue of variefies admitted to trade or entry in

the register of varieties kept by a recogmsed professnonal associa-
tion, or inclusion of the variety in a reference. collectlon

(3) The ﬁlmg, in any State, of an apphcauon for a breed-

er’s right, or for entry in a catalogue of varieties admitted to trade,
shall be deemed to render the variety the subject of the application

a matter of common knowledge from the date of the application,

~_provided that the application leads to the grant of the breeder’s

right or the entry in the catalogue, as the case may be.
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8. A vanety shall be consrdered tobe homogeneous if its plants Homogeneny
show the same expression of the same characteristics, subject to
_the variation which may be expected i in view of the particular fea-
* tures of its propagation. :

9, 'A variety shall be oonsid,éred' to be stable if its reievant charac- Stabilitr.- ]
teristics remain unchanged after repeated propagation o, in the case
~ of a particular cycle of propagation, at the end of each such cycle.

_ PARTII
ENTITLEMENT TO PROTECTION

10. (1) Subject to thrs Part the breeder of a variety or his suc- Rlzh! o lPP‘? fﬂ' '
cessor in title shall be entitled 1o apply for protection under this Act. P’“‘“""" '

(2) The breeder or hlS successor in title may.be a natural or -
a legal person. '

3) Where two Or more persons have bred or drscovered :
and developed, a variety jomtly, the right to protecnon shall vest in
them jointly, and subject to any-agreement to the contrary between
the joint breeders, their shares in the property of the breeder s nghts '
shall be equal. :

(4)  Where a variety has been bred, or dlsoovered and de-'
veloped by several persons independently of each other, the rlgh_t
to apply for the grant of .the breeder’s right shall belong to the-
person who has first applied for protection or filed an applrcauon
with an earlier priority date at the Office. '

(5) Where a variety has been bred or discovered and devel-
oped in execution of a commission or a contract of employment, :
the right -to apply for protection shall belong, in the absence of
contractual provisions to the contrary, to the- person who commis- .
sioned the work or to the employer : '

1. The apphcant shall, in the absence of proof. to the contrary, Presumptionof
be presumed to be entitled to protectron under this Act, but where title.-
the application is made by a successor in title it shall be accompa--
nied by sufficient proof of the successor’s title.
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' 12 )] Where an apphcatlon is filed for a breeder’s Tight by a

person who is not entitled to protection, the person entitled may

right.

(2) No action shall be commenced after fivc years of the

. 'publlcatmn of the grant of the breeder’s nght save thiat an action

brought against a defendant who has acted in bad fanh shall not be

subject to any limitation penod

13. (1) An apphcanon for the grant of a breeder’s nght may
be filed by the owner of a variety who is a national or resident of -

i

(5) ‘Dominica; .

(b)' a Contracting Party; or

 ACT 14

- bring an action before the Court for the assignment to him of the -
" application or 1f the application is already granted of the breeder S

L

(c) - any State which, not 'being a Contracting Party.
: grams recnproc:ly of treatment to Domlmca

(2) For the purposes of subsecuon (1)), nanonai” means,

- where the Comractmg Party is a State, a-national of that State, and

where the Contracting Party is an int€rgovernmental orgamsatlon

14. (1) Every p,etsbn whose 6rdinary_ residence or :prin-cipal_
_ place of business is outside Domiinica shall be represented by an

~ the nationals of the States that are members of that organisation.

agent who is resident in, and is practlcmg in Dominica in accord-

ance w;tlf the relevant law..

(2) The principal shall give the agenl power fo act on his
behalf before the Office and in legal proceedings relatmg 1o the

protection of new.varieties of plants.

3) For the purposes of instituting !egal proceedings 'by

.or against any person represented by an agent, the place which the

Office identifies as the address of the agent, or where there are
several agents, the address of the main agent, or agent first desng-

- efyis Tocated.

B =nated shall be deemed to bc the place where the nght in the vari-
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(iv) selling or other marketing; SN
(v)- exporting; ‘
: (vi) imponihg; and
(vii) stocking for any of the purposes referred to ln
paragraphs (1) to (vi).

b) The holder may make his authorisation sub_]ect to con-
ditions and limitations. '

(2) Subject to sections 18 and 19 the acts referred to in

- paragraphs (i) to (vii) of subsection (1)(a) in respect of harvested

material, including entire plants and parts of plants, obtained
through thé unauthorised use of the propagating material of the

_protected variety shall require the authorisation of the holder, un-
. less the holder has had reasonable opportunity, before the harvested
. material is obtained, to exercise his nght in relation to the unau-

thorised use of the propagalmg material.

(3) (a)The. prov:snons of subsectmns (1) and (2) shall also
apply in relation to varieties -

(i) which are essentially denved from the’ protected
variety, where the protected variety is not itself an es-
sentially denved variety;

(ii) -which ar¢ not clearly d:stmgunshable in aceord-
ance with section 7 from the protected varlely, and

(m) whose producnon requires the repeated use of the
protected vanety '

(b)  Forthe purposes of subparagrapli (a)(i), a variety shall
be deemed to be essentlaliy denved from another vanety (“the ini-
tial variety”) where -

(i) itis predommamly derived from the initial vanety, :
or from a variety that is itself predominantly derived
from the initial variety, while retaining the expression

. of the essential characteristics that result from the geno-
types o.f the initial vanety,
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’

~ PARTIV
ASSIGNMENT AND TRANSFER OF THE APPLICATION
OR OF THE BREEDER’S RIGHT ’

15. (1) An applxcauon for the grant of a brecder s right may be Ass-gnment and

" assigned or otherwise transferred. - 7 transfer.

(2) The assignment or transfer shall be in wrmng ancl shall
be signed by the parties. o

(3) An assignment or transfefshall be reg:stercd in the Reg-
ister on the written request of the assignor or transferor and on

paymem of the prescnbed fec ,

(4) ‘No assngnment or transfer to a successor.if title shall
have effect agamst a third pany unless it has been reglstered

16 (l) thrc there are two-or more apphcams for the gram of Joint applicants

a breeder s right or where there are two or more:holders of such a and joint holders
right in any protecled variety, in the absence of any agreement to of rights.

~ the contrary. each applicant or holder may separately transfer his

shares, or exploit the-variety as the case may be or sub]ect 1o this

Act, exclude others from explonhng it :

(2)  In the case of the grant of an exclusive licence how-
ever, the holders of the breeder’s licence may only jointly grant an
exclusive. hcence to a third party to explo:t the vanety

f PART V o |
scope AND DURATION OF BREEDER’S RIGHTS -

17. (1) (a) Subject to sections 18 and 19 the following acts in Soope ofthe
respect-of the propagating material of a protected variety shall re- breeder’s right.

quire the-authorisation of the holder of the breeder’s nght granted

m respect of the vanety - :

(1) pmducnon or reproducnon (muluphcatlon)

(n) condmomng for the purpose of prOpaganon,
(m) offermgforsale, B IR
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(a) involve ﬁirtherpropagation of the variety in ques-
tion; or

b | mvolve an export of material of the variety, which '

enables the propagation of the variety, into a coun-

try which does not protect variesies of the plant

genus or species to which the variety belongs,
“except where the exported material is for final
consumption purposes.

(2) For the purposes ot‘subsectlon (1) “material” means, "‘,

relauon 1o a variety -
' . (a) propagatmg material of any kind; and

(b) harvested material, mcludmg entire plams and parts
of plants.

20. (1) The holder of a breeder’s right shall, throughout the
period for which the right is exercisable. be under an obligation to
providé the Registrar with propagating material capable of pro-
ducing plants which correspond to the charactensllcs defined for
the variety when the right was granted. -

{2) The holder of a breeder’s right shail also prowde the
Registrar with all such information and assistance as the Registrar
may request for the purpose of ensuring that the holder of the breed-
er’s right is fulfilling his obligations under subsection (1), includ-
ing facilities for the.inspection by or on behalf of the Registrar of

~ - the measures taken for the maintenance of the variety.

Period of
protection.’

21 (_1) Subjeci- to s_u_bsection (2), the breeder’s right in respect

of vines, forest trees, fruit trees and ornamental trees including in -
each case, their rootstocks, shall explrc twenty five years after the ‘

grant thereof.

(2) Protectlon for all other genera or specncs shall expire
twenty years after the grant thereof.

(3) Where in the cases referred to in section 6(2), a vanety

has aiready been offered for sale or.marketed in Dominica for a -

period of more than one year before the date of the filing of the

application, the duration of the protection shall be reduced by the = -

R AT
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(ii) ‘it is clearly distinguishable from the initial vari-
ety; and 7
(iii) e')rcept_for the differences which result from the
act of derivation, it confon‘ns_ to the initial variety in the
_expression of the essential characteristics that result from
~ the genotype or combmatlon of genotypes of the initial
Cs vanety

(© Essemiallyrderived varieties may be obtained for exam-
ple by the selection of a natural or induced mutant, or of a
‘somaclonal variant, the selection of a variant individual from plants
of the initial variety; backcrossing, or transformanon by genetic

~ engineering.

18. (1) The breeder s nght shall not extend to - Exceptions to
(a) acts done pnvalely and for non - commercial breeder s right.
purposes: : '

(b) acts done for experimemal purposes; and

(c) acts done for the purpose of breeding other varie-
ties, and, except where the provisions of section
7(3) apply, acts referred to in section 17(1) and (2)
in respect of such other varieties.

) The Minister may by regulations, within reasonable
limits and subject to the safeguarding of the legitimate interests of
the holders of breeder’s rights, restrict the breeder’s right in rela-
tion to the varieties of any specified plant genera or species in or-
derto permit farmers to use for propagating purposes, on their own
holdings, the product of the harvest which they have obtained by
planting, on their own holdings, the protected variety or a vanety
covered by section 17(3)(a)(i) or (ii).

9. () A breeder’s right shall not extend to acts concerning Exhaustion of -
any material of the protecied variety, or of a variety covered by the breeder’s right.
provisions of section 17(3), which has been sold or otherwise mar-
keted by the breeder or with his consent in Dominica, or any mate- -

: nal derrved from the said niaterial unless such acts -
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number of full years minus one year that have elapsed since the
" beginning of the offering for sale or the marketing, with the au-
thorisation of the breeder or his successor in tltle, before the filing
‘of the application.

22, . The holder shall, every year during the period of protection, Rengwal-'fees;.
pay the Registrar the annual renewal fee prescribed, which fee shall '
fall due at the beginning of the catendar year to whichit relates, and

“ shall be payabl'e,b'y the 3lst Of January of each such calendar year.

: - PART VI : '
TERMINATION, INVALIDATION AND FORFEITURE

" (1) The breeder’s right shall terminate before the term ex- Termination of
' plres where the holder of that right renounces it by wmten decla- protection.
ration addressed to the Reglstrar

(2) The date of termination-shall be that specnﬁed in the
declaration or if none. is specified the date on which the declarallon
~ is received by the Registrar. -

24. (1) The Registrar shall invalidate a breeder’s right at the lnvalidation.
request of any.interésicd person where it is established that - - '

(a) the rariety is not new or distinct within the mean-
. ing of ,-and on applicable dates referred 10 in,
sections 6 and 7; or

. (b) the holder of the: nght is not the owner: of the
“variety.

(2) Where the fee prescribed in accordance with section
~ 26(1) is not paid within three months of the request being filed, the
request shall be deemed never to have been filed.

25. (1) The Registrar shall declare the breeder’s right to be for- Forfeiture.
feited where the holder of the right-
(a) is no longer in a posmon to provide the Reglstrar
if he requests it, with the propagatmg material
capabie of producing plants which correspond to
the characteristics defined for the vanety when the
right was granted;
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(b)- does not fulfil his.obligaticm under section 20(2);
and -

(¢)  does not; three months after he has been reminded
in writing to do so by the Reglstrar, pay the renewa}
fee.

(2) A licence agreement made under this Act shall become

ineffective if the breeder’s right under which it was granted is in- -

validated or forfeited, save however that no payment of any royalty
which was due before the date of invalidation or forfeiture can be
demanded by the licensee i in view.of that mvahdatlon or forfeiture.

PART VII .
PROCEDURE IN-CASES OF REQUESTS FOR
" INVALIDATION AND FORFEITURE

Procedure in cases 26. (1) - An application for the invalidation of a breeder’s right
of requestsfor  may be filed by any interested person and shall be deemed not to
invalidation. have been filed if the fee prescribed is not paid. '

(2) The appllcauon shall be filed in a written reasoned state-
-ment and it may be filed even afier the breeder’s. nght has expired.

(3) The application may not be filed dunng the period within
which-an appeal may still be made against the grant of the breed-
er’s right or while proceedings on such appeal are still pending
before.the Court.

(4) The Reglstrar shall not accept the appllcauon if it is |

not accompanied by a reasoned statement, or if it was filed during
the period within which an appeal could still be made against the
grant of the breeder’s Tight, or whlle proceedmgs on such an ap-
peal are still pending before the Count.

(5) Where he accepts the application, the Registrar shall

' .hear the holder of the breeder’s right and may obtain any other °

_ evidence ancl shall conduct the hearing on his own initiative.

(6) “The Registrar shall discontinue the hearmg if the re-
quest for the mvahdatlon is withdrawn.

(7)  Where the Registrar finds that the appl:catlon is not
. justified, he shall reject it.

p—

[

s it
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(8) Where the Registrar finds that the application is justi-
fied he shall declare the breeder’s right null and void. -

27.- (1) Proceedings for forfeiture of a breeder’s right shall be Procedure for
initiated by the Registrar if the requirement specified in section forfeiture of
25(1) (a) is fulfilled, or may be initiated by the Registrar or a third breeder’s right.

person if any of the requirements spccrfied in section 25 (D) and'
(c) are fulfilled.

(2) An application shall not be necessary for the commence -
ment of such proceedings but where any such application is filed,
the Regrstrar shall treat it as a suggesuon to.initiate ofﬁcral pro-
ceedings.

(3) Before declarmg a breeder s right to be forfeited, the
Registrar shall hear the holder of that right.

(4) Where after having heard the holder of the breeder’s -
right, the Registrar finds that there is no reason to declare the right
forfeited, he shall declare the proceedings terminated and inform

* the holder of the right accordingly in writing. -

5) ‘Where the Registrar declares a breeder’s right forfeited,
he shall inform the holder in writing, giving reasons therefor and
shall state the date of forfeiture.

" PARTVII
APPLICATIONS

28, (1)_ Anapplicant for the protection of a variety shall file an Appllcauon
application with the Registrar in the prescribed form. :

2) The application form shall be accompanied by the tech-
- nical questionnaire in the prescnbed form for the relevant genus or

species, which shall be compléted by the apphcant to the bcst of
his knowledge.

(3) Atthe request of the Reglstrar the apphcant shall, on
the date and at the place fixed by the Registrar, submit the amount
of propagating material determined by the Registrar.

(4) Every appAlication received by the Registrar and com-
pleted in accordance with this section shall, along with the date of
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' ﬁling, the name aﬂd address of the applicant and the original breeder,

the variety denontination proposed under section 32 and the main
characteristics of the variety as mdlcated in the application, be pub-
llshed in a periodical. :

(5) The application shall be accompamed by the applica-

“tion fee prescribed.

(6) The refusal or withdrawal of an apphcatnon shali also

‘be published in a pcnod:ca]

- (1) The applicant may avail himiself of the priority of an

' earller application (hereinafter referred to as the “right of prior-

ny”) that has been duly filed for the same variety by himseif or by

-his predecessor in title with the Authority of a Contracting Party.

.(2) Where the application filed with the Reg;stra} is pre-
ceded by several such applications, priority may be. based only on
the earliest applncauon

~ (3)  The right of pnomy shali be expressly clalmed in the
appllcanon filed with the Registrar and may only be claimed within
a period of twelve months from the date of filing of the earliest
application, but thc day of fi lmg shall not be included in the sald
period.

30. (1) Inorder to avail himself of the right of priority, the ap-
plicant shall submit to the Registrar within three months of filing
the application in Dominica, a copy of the documents that consti-
tute the earlier application, certified to be a true copy by the Au-

: thomy with which that application was filed.

(2) Where the earlier apphcanon is not in English, the Reg-
istrar may request that a translation thereof be produced within

three months from the date of receipt of the request.

(3)  The effect of the right of priority shall be that, with
respect to the conditions of protection attached to the variety, the
application shall be deemed to have been filed at the date of the

~ filing of the earlier application. .
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(4) The applicant may declare that he wil ﬁ:n
gating material referred to in section28¢3) or 3 ap-
ments required by the Registrar at a later dat;o ¢ fe-
two years after the end of the priority period ¥ :
plication referred to in subsection (1) has bé .
fused in the country in which it was filed. _;‘comp‘-‘ed

) o Hheen
(5) If any of the provisions of this sé¥ ">

with, the application shall be dealt with ar

. Ao
claimed. 1 Where apphicati®

jt this Act (:\O-f is not iN E’“.ﬂ‘sh-

being an application or document referpere® ot of W8
not in English, be accompanied by a trj 10 the

verified by the translator that the tray

knowledge complete and faithful.

PART !('\ON yication
VARIETY DEN( gt chall, Within three f:P?-pfoctdme
i 1

. rn issue ariely
32. (1) The applicant for a b ,pose O ‘hf: fc;on in ac- fg:n;m'mtiou-
months of the filing of the applicfaﬁew denoming
by the Registrar for that purpos
cordance with subsection (4). om-
¥ consist of © °""°f.3;?§s and
(2) A variety denoming’ as o combinall nobu‘ pall not
bination of not more than thrfﬁ X
figures, of words apd letters : \
consi 5i ure Sa b 1o in Telat
- nsist wholly of: égshaﬂ have ameantggl ‘
bination, the figf¢ . aion @ 3e5IE
ety denomination
nall use as a vanety
(3) Nopersons

nation which- , identified;
(a) does not enable the vanety 10 be age attentive”
- rson of aver figin
. . 2 OmlSlﬁadape' 0 the © gin,
(®) hab;et; cause confusion mﬂcm‘trﬂmim,lt y of the
ness 0 retics, value O
swati aracteristics, ¥ .
derivation, ¢ atity of the breedets

variety, of the ide
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(c) is identical fo or can be confused with a variety

~denomination which in the country or in another

State party to the Convention designates an-exist-

ing variety of the same or of a related botanical

- species, save however that the denomination shall

- be admissible if the other variety is not registered
~and has not been grown for a considerable time;

(d) is identical to or can be confused with a designa-

tion in which a third party enjoys a prior right which -

would prohibit the use of the desngnatlon as a vari-
. ety denomination;

(e) is contrary to public p.olicy_'or morality;

(f) refers solely to attributes which are also common
in other varieties.of the species concerned;

(g) consists of a botanical or common name of a
~ genus. or species, or includes such a name, where
this is likely to mislead or cause confusion;

(h) suggests that the variety is derived from or related
*-10-another variety when this is not the case:

(i) includes wbrdssuchas “variety”, “cultivar”, “form™,

“‘hybnd” “cross” or a translation of such words or

(i) is, for reasons other than those mentioned in this
subsection, not suitable as a genenc designation of
the varlety

. @ thr_e a 'variety is already protecled by a Contracting

- Party or where an application for the protection of the same variety

is filed in such State, only the variety denomination which has
been proposed or registered in that other State may be proposed
and registered, and the Registrar shail not. register any other des:g—
nation as a denommatnon for the vanety

X&) Where the variety denomination used in the other State
is inappropriate for linguistic reasons, or for any reason specified

in_subsection (3), the Registrar may request the applicant to pro-

pose another variety denomination.
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(6) The Registrar shall publish in a periodical the vanety
denominations which have becn preposed to-him, or registered or
cancelled by him.

33.. (1) Any person who offers for sale or markets propagating Use of variety
material of a variety protectéd in Dominica shall, even after the dencmination. -
expiration of the protection, use the registered variety denomma-

- tion only i in so far as pnor nghts do'not prevent such use,

(2) When a protected variety is offered for sale or marketed,
a trademark, trade name or other similar indication may be associ-
ated with the registered variety denomination provided that the
denomination is easily recognisable. '

(3) The holder of a breeder’s right may not invoke any trade-
mark, trade name or other right in his possession against a variety
denomination legitimately used in the offering for sale or market-
ing of the variety by another person, even after the explratlon of :
the protecnon

= 5 Prioi" rights of third parties in a designation shall not be Prior rights :
affected by this Act. : , ' of third panties.

35. (1) The Registrar shall cancel any reglstered vanety denoml- Cancellation of
nation at the request of-  registered variety -
: ) denomination.
(a) any mterested person-or on his owninitiative ifthe
~ denomination should not have been registered or

if, subsequent to registration, facts become known

which would have justified the rejection of the

denomination; . ~

(b) the holder of the breeder’s right or of a third per-
- - son, if a final court decision is delivered according
to which the variety dénomination must be can-
celled or if it is established that a third-party right
exists in the denomination and the holder of the
~  breeder’s right agrees to the cancellation; or -
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e

() aperson who is obliged to use the variety denomi- -
nation uider section 33(1), if he is prohibited by a
final court decision from using that denemination,
provided that the holder of the. breeder’s right had
participated or had been given the opportunity to

o partrcrpate in the court proceedmgs :

(2) Where he cancels the variety denomination, the Regns—
trar shall request the holder of a breeder’s right to submit, within
the time specified.by him, a proposal for a new variety denomina-

© tion, and shall, if 'the proposal is acceptable, register it. E

3) Where the proposal for a new variety denomination is-
not acceptable, the Registrar shall again request the holder to sub-
mit another proposal for a new variety denommauon,

G The Registrar shall establrsh at the requesl of the holder
or a third person, a provisional vanely denomination where the
holde_r or the third person demonstrates a_legitimate interest.

(5) Where, after the period for submitting a proposal for a
new variety denomination has expired, the holder of the breeders
right has not submitted the requested proposal, the Registrar may

" establish on his own initiative, a provisional variéty or permanent -

Filing date.

Formal examina-

tion of application.

variety denomination.

36. The Registrar shall accord, as the filing date of the applica=

" tion, the date of receipt of the apphcatlon form and the technical

quesnonnalre duly completed

PART X
EXAMINATION OF APPL!CATION

37. (1) The Registrar shall examine the appllcatlon to deter-
mine whether it and its supporting documents fulfil the require-
ments for applications-under-this Act and whether the required
amount of propagating material has been submnted on the due date
and at the proper place. . : :

Q) Where any of the'féqmrerrients referred to in subsec-
uon (1) have not been comphed with, the Reglstrar shall reject the

application for the grant of a breeder’s right, unless the RegtStrar
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grants to the applicant a further period to complete the application - -
or to submit the propagating material, but no such further period
may be granted which will expire later than three mionths after the

application date or the date fixed for submnssnon of the material as
the case may be. : -

38. (1) The Registrﬁr shall exdminc the vaficty'to determine Examination.

- whether it fulfills the requirements of novelty and where those re- of novelty,
dlsnnctness, etc.

quirements are not fulfilled, the Reglstrar shall reject the application.

(2) The Registrar shall invite the applicant, on a date fixed

by him before the beginning of each year or testing period, to pay
the prescribed festing fee for that year or testing period-and failure
to do so by the applicant shall cause the application to bc'rejectcd

(3) The Registrar shall after recewmg the testing fee for
the first vear or for the first testing period examine whether the
. variety fulfills the requirements of distinctness, homogenelty and

_ stability.

(4) Where the Registrar determines that it is expedient to
do so, he may arrange to have the examination done by another
national or foreign governmental authonty and shall base his deci-

_sion on the results of that exammat:on :

(5) The Registrar may treat the -examination resuits ob-
- tained from, and expert opinions given by foreign governmental
authorities, as results obtdined from and opinions given by the Reg-
strar himself.

(6)  Subject to section 3((4), the Registrar may, where nec-
essary for an examination, request the applicant to submit addi-
tional material or documents within the period specified in the re-
quest and where the applicant fails to do so, without giving valid
reasons for such failu;e, he shall reject the application.
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39 (1) Where the examination shows that the apphcatlon sat- Grant and refusal
isfies the requirements of novelty, distinctness, homogeneity and of breeder’s right.

stability and that the proposed denomination of the variety can be
registered, the Registrar shall grant a breeder’s right.



- 202

Provisional
protection.

- Opposition.

1999 PROTECTION OF _ _ACT 14
NEW PLANT VARIETIES

(2) ‘Where the examination shows that the variety is neither
distinct, homogenous nor stable, the Registrar shall reject the ap-
plication. :

(3) Where the examination shows that the proposed denomi-
nation of the variety cannot be registered, the Registrar shall re-
quest the applicant to submit another denomination within a pe-
riod ﬁxe‘d by him, failing which he shall reject the application

C)) Where the Registrar makes a decision to grant a breed-
ers’ right he shall publish that decision in a periodical and he shail
also reflect in the pel‘lodlcal that an apphcatlon for such a right | has

_ been made.

40. (1) Where abreeder’s right is granted the holder of the right
shall be éntitled to equitable compensation for anything done dur-

ing the application period which if done after the grant of the right,

would consmute an infringement of it. '

(2) In this section, “application pcnod m-relalion to the’

- grant of a breeder’s right, means the penod -

(a) begmmng with the day on-which detalls of the
' apphcatlon for the grant of the right were published
in a periodical pursuant to section 28(4); and '

(b) ending with the grant of the right.

PART X1
OPPOSITION

41'. (1) W:thm three months of the date of publlcatlon of the

grantof a breeder’s right, any interested person may on payment

of the prescribed fee file with the Reglstrar an opposmon agamst ‘
the grant of the right.

(2) The opposition shall be based on any of the followmg
grounds, namé]y that -

(a) the.applicant is not thc owner of the vanety,

(b) the variety is not new or dnstmct at the pertinent
dates in accordance with sections 6, 7 and 30(3);

4
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(c) it 1s neither homogenous nor stab]e

(d) the variety denomination that ihe Registrar mtends
to register is inadmissibie.

7 (3) Where the opposition is justified the decision thata plaht
breeder’s right be granted shall, subject to subsection (5), be re-
voked and the applxcatlon rejected.

4 “Where the 0pposmon is not justified, 1tshall be rejected.
(5) - Where the opposition based on the claim that the vari-

ety denomination is inadmissible is justified, the Registrar shall
revoke the decision that a breeder’s right be granted and shall:

reopen the granting procedure by requesting the applicant to sub-

mit another denomination, failing which he shall refuse the appli- -

cati l01'l

fied in subsection (1) or if all oppositions filed within that period
have been rejected, the Registrar shall grant the breeder’s right and
register the variety denomination.

(7)  The Registrar shail pubhsh the grant of the breeder s
rightina penodlcal ‘ _ _ .

 PART XII o
RULES ON PROCEEDINGS BEFORE THE OFFICE

42, (1) The Registrar may, in any proceedings under this Act, Proceedings
before the Office.

conduct an oral hearing.

(2) Hearings in proceedings concerning the assignment of
an application, the transfer of a breedéi’s right or the invalidation
or forfeiture of such right shall be public, untess the legitimate
interests of any person might be prejudiced thereby.

(3)  Inproceedings before the Registrar evidence may be
obtained either by hearing any of the parties to the proceedings, or
* experts or witnesses, or by requesting the competent court of the
country of residence of the person concerned to take such evidence.

(49 Evidence may also be obtained -by requesting the sub-
mission of documents and other information by, or in the posses-

(6) Where no bpposilion is filed within the pcfiod spééi-.

203
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sion of any party to the proceedings, or information from another

o “government authority, an expert opinion, by mspectmg the instal- -

lations of any party to the proceedings with that party s consent, or
by requesting the submission of a sworn statement in writing by
any party to the proceedings or by any witness or expert.

(5). Adecision of the Registrar may be based only ori grounds
or evidence on which any party to the proceedings whose rights
are affected by that decision has had an opportunity to submit his
comments.

(6) Facts or ev1dence which are not submltted when re-
quested by any pany to the proceedings may be dlsregarded by the
Registrar. :

(7)* Unless stated to the contrary in this Act, the Registrar-
may commence the necessary investigations of his own volition
and he shall not be restricted to the facts, evidence or argumems
prov:dcd by any - party to the proceedmgs :

(8) Any interested person may submit observations or sug-
gestions to the Registrar concerning any proceedings pending be--
fore him, but that person shall not become a party to those pro-
ceedings by the mere fact of such submission.

(9) Observations and. suggestions thus submitted shall be
communicated in writing to the applicant or the holder of the breed-
er’s right as the case may be.

(10) “The Registrar shall confirm the receipt of such obser-
vations or suggestions in writing but need not inform the person
having submitted them of any steps taken by him or of his opinion
on the observations or suggestions submitted. '

: S PART X111
APPEALS AND ENFORCEMENT PROCEEDINGS

43. (1) Any person aggrieved by a decision of the Registrar
under this Act may appeal against that decision to the Court.

~{2) © The appeal shall be filed not more than three months

- after the Registrar has notified the appellant of his decision or,

where no notification has been made to him, not more than three'
months aﬂer the publication of the decision in the penodlcal

¢
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(1) Subject to this Act, infringements of the right of the Civil proceedings.
holder of a breeder’s right shall be actionable in the Court at the
suit of the holder of that right. : :

- (2) Inany proceedings for an infringement, the plaintiff in
proccedmgs for infringement shall be entitled to relief by way of -

. (a) an injunction to prohlblt the comrmttmg or con-
tinuation of committing an infringement of the
_holder of the breeder’s right set out in section' 17;

(b) forfeiture, seizure or destruction of propagating
material which has been produced in contraven-
- tion of a breeder’s right; and

{c) -of damages taking into account the pccuniary"aﬁd .
non-pecuniary loss suffered by the holder of the
 breeder’s right.

- (3)  Where the person alleged 1o have infringed a right did *
not know or could not reasonably be expected to know that he was
engaged in an activity that infringed a right, the Court may limit
damages to the profits attributable to the infringement. .

(4) The Court shall not, in respect of the same infringe-
ment, both award the holder of the breeder’s right damagcs and
order that he be given an account of profits. '

45, (1) .Any person who wzlfully offers for sale or markets Criminal liability.

propagating material of a variety protected in Dominica without for non-compli- -
using the registered variety denomination commits an offence and :zgif::lg
is liable to a fine of not less than five thousand dollars but not more 4,

than fifteen thousand dollars.

(2)  Any person who wilfully makes use of the registered
variety denomination of a variety protected in Dominica, or a de- .
nomination likely to cause confusion therewith, or another variety : -
of the same botanical or a related species commits an offence and
is liable to a fine of not less than five thousand dollars but not
. more than fifteen thousand dollars.
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PART X1V
LICENSES AND LEGAL PROCEEDINGS BY LICENSEE

46 (1) The applicant for or the holder of a breeder’s right may
grant to.any person an exclusive or a non-exclusive licence relat-

-ing to all or any of the rights provided for under this Act.

(2)  The licence contract shall be in writing.

3 A hcence contract shall be reglstered by the Registrar
and shall have no effect agamst a third party untll it has been reg-
istered.

~ (4) Thegrantofan exciuswe licence shall be published ina
periodical. : :

47. In the absence of any provision to the contrary in a licence
.contract, the grant of a licence shall not prevent the licensor from
granting further licences to third parties or from cxplomng the va-
riety himself.

48. In the absence of provisions to the cohtrary-tn the licence
contract, rights granted therein shall not be assi igned to a third party
by the llcensee

49. A clause in a licence contract or relating to such a contract
shall be null and void in so far as it imposes upon the licensee

' restrictions that do not derive from the rights conferred by the breed-

er’s right or are unnecessary for the safeguarding of the right.

'50. (1) Any holder of a breeder’s right or any applicant for the

grant of a breeder’s right may declare that any person prepared.to
pay aroyalty is entitled to use his variety as from the date on which

he has informed the holder or apphcant accordmgly

(2) The declaranon shall be addressod to the Reglstrar and
a reference to that effect shall be entered in the Register. -

'(.3)' The royalty payable by the licensee of right shall be
stated in the declaration to which subsection (1) refers, and shall .
also be entered in the Register.
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(4) Afterthe entry in the Register, the holt_ie'r of the breed-
er’s.right shall pay only half of the prescribed renewal fees. _

(5) The Regiétrar may cancel the entry under subsection
(2) at the request of the holder of the brcedcr s right if all benefici-
aries agree

207

51. (1) At ahy time after the expiration of three years from the Compulsory -

date of grant of a breeder’s right under this Act, any interested licences.

person may apply to thé Court for the grant of a compulsory li-

cence in respect of any breeder’s right on the ground that it is nec-

essary to safeguard the public interest in Dominica.

(2) Subject to subsections (4), (5) and (6), where the Court
is satisfied that the ground referred to in subsection (1) is estab-
lished, the Court may make an order for the grant of the licence in
accordance with the application on such terms-as it thinks fit.

(3) Alicence granted under this section shall confer, on the
owner, the non-exclusive right to perform any activity referred to
in section 17 for the supply of the national market.

(4) Any person to whom a licence is granted under this sec-

tion shall pay the licensor the remuneration agreed upon or deter- -

mined by a method agreed upon between that person and the licen-
sor or in default of agreement, as is determined by the Court on
the application of either party. :

(5) The Court may require the holder o_f the breeder’s right
10 hold available for the owner of the compulsory licence the amount
of propagating material necessary for making reasonable use of
the compulsory licence against payment of adequate remuneration

to the holder of the’ nght and under conditions whlch are economi-

cally acceptable to-him. _
(6) ‘A licence shall not be granted under this section unless-

' (a) the applicant for the licence is financially able and
otherwise in a position to exploit the breeder’s right
in a competent and business- like manner, and must
be prepared to do so;
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(b) the holder of the breeder’s right has refused to
permit the appticant for the licence to'produce or
market-propagating material of the protected vari-
ety in a manner sufficient for the needs of the
general public as referred to in subsection (1) or is
not prepared to give such penmssnon under rea-
sonablc terms; and-

(c) the applicﬁnt for the compulsory licence has paid
the prescribed fee for the grant of such licence.

(7) The duration of the licence shall be fixed by the Court

and shall not, except under extraordinary circumstances, be granted

for less than two or more than four years, but the period may be
extended if the Court is satisfied, on the basis of a new application,
that the conditions for granting a compulsory licence continue to
exist after the expiration of the first period.

(8) Before granting a compulsory licence, the Court may
hear the national non-governmental organisations in the field of
plant breeding and the seed trade.

.(9) Where the Court is satisfied that the grounds on which
any licence granted under this section have ceased to exist or that
its owner has failed to comply with the conditions under which-it
was granted it may on the application of any interested party ter-
mixiate such licence. '

(1) Any licensee undera contractuai or compulsory hcence
or a licensee of right may request the licensor to institute legal
action necessary to obtain civil remedies or criminal penalties in
respect of any infringement of the breeder s right mdlcated by the
hcensee

(2)  Where the licensor refuses or neglects to institute the
said legal action within three months after the request has been
made, the licensee may institute such action in his own name, with-
out prejudice to the right of the hcensor to mtervene if such action |
is civil in nature.
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33.- (1) The Minister may, in addition to the following matters, Regulations.

PART XV
GENERAL PROVISIONS

make regulations for any matter required to be prescribed by this
Act, or for giving effect to the purposes of this Act -

(@)

®)

©

@

©

®

(8)

(h)

the procedure of the Office in respect of the re-
ceiving and handling of applications, the conduct
of the examination of varieties and of variety
denominations, the handling of oppositions, the
grant of breeder’s rights, and the refusal of appli-
cations;

the invalidation or forfeiture of breeder’s rights,

the assignment of an application or the transfer of
a breeder’s right 10 the owner of the variety and the
cancellation of variety denominations;

the maintenance and conservation of samples, the
cooperation with germ-plasm banks or other insti-
tutions for the conservation of genetic material,

the establishment and maintenance of a variety reg-
ister and the receiving and filing of any document
concemning breeder’s rights;

the amounts and the collection of all fees provided
for under this Act;

the making of additional rules to prevent the use of

the same or confusing denominations for more than
one variety and to regulate the relationship between
variety denominations and trademarks;

the administration of the Register provided for
under section-3 including the determination of the
facts to be registered; and

any other matter relating to the administration of
this Act.
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2 In compiling the list of genera or species réquired to be

- published under this Act, the Minister may exclude all varieties of
- that genus or species which are not characterised by a particular

manner-of reproduction or multiplication or by a certain end-use.

(3) Where a genus or specres is deleted from the list of gen-

era and species to which this Act applies with effect from a given

date, the deletion shall not affect the rights of applicants who have

~ filed applrcatlons for the: protectron of vanetles of that genus or -

specres before that date

(1) This Act shall come into forcé on such day as the Min-
lsler rnay by Order published i in the Gazette appomt

- {2) leferem days may be appointed for bringing different
provisions into force or for bringing different purposes of the same
provision into force.

- Passed in the House of Assembly this 9th-day of September, 1999.

~ RUTH SIMON (Mgs)
Clerk of the House of Assembly (Ag.)
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