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AN ACT to make provisions in the law relevant to conveyancing
and law of property.

1. This Act may be cited as the-

CONVEYANCING AND LAW OF PROPERTY ACT.

PART I

PRELIMINARY

"bankruptcy" includes liquidation by arrangement, and in relation to a
corporation means the winding up thereof;

"building purposes" includes the erecting and improving of, and the
adding to, and the repairing of buildings; and a "building lease"
is a lease for building purposes or purposes connected there-
with;

"conveyance" includes a mortgage, charge, lease, assent, vesting dec-
laration, vesting instrument, disclaimer, release and every other
assurance of property or of an interest therein by any instru-
ment, except a will; "convey" has a corresponding meaning;
and "disposition" includes a conveyance and also a devise,
bequest, or an appointment of property contained in a will; and
"dispose of' has a corresponding meaning;

"Court" means the High Court;

"encumbrance" includes amortgage in fee, or for aless estate, and a trust
for securing money, and a lien, and a charge of a portion,
annuity, or other capital or annual sum, and "encumbrancer"
has a corresponding meaning, and includes every person enti-
tled to the benefit of an encumbrance, or to require payment or
discharge thereof;

"income" includes rents and profits;



"land" includes land of any tenure, houses and other buildings, mines
and minerals and other corporeal hereditaments; also a rent and
other incorporeal hereditaments, and an easement, right, privi-
lege, or benefit in, over, or derived from land, and also an
undivided share in land; and in this definition "mines and
minerals" include any strata or seam of minerals or substances
in or under any land, and powers of working and winning the
same; and "hereditaments" mean real property which under an
intestacy devolve on the next of kin;

"lessor" includes an under-lessor and a person deriving title under a
lessor or under -lessor; "lessee" includes an under-lessee and a
person deriving title under a lessee or under-lessee; and "lease"
includes an under-lease or other tenancy;

"mining lease" means a lease for mining purposes; that is, the searching
for, winning, working, getting, making merchantable, carrying
away or disposing of mines and minerals, or purposes con-
nected therewith, and includes a grant or licence for mining
purposes;

"mortgage" includes any charge on any property for securing money or
money's worth; and "mortgage money" means money or
money's worth; secured by a mortgage; and "mortgagor"
includes any person from time to time deriving title under the
original mortgagor, or entitled to redeem a mortgage, accord-
ing to his estate, interest or right in the mortgaged property; and
"mortgagee" includes any person from time to time deriving
title under the original mortgagee; and "mortgagee in posses-
sion" means a mortgagee who, in right of the mortgage, has
entered into and is in possession of the mortgaged property;

"personal representative" means the executor or administrator for the
time being of a deceased person;

"possession" includes receipt of rents and profits or the right to receive
the same, if any;

"property" includes any thing in action, and any interest in real or
personal property;

"purchaser" includes a lessee or mortgagee, and an intending purchaser,
lessee, or mortgagee, or other person, who, for valuable consid-
eration, takes or deals for any property; and "purchase" has a
corresponding meaning;
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"rent" includes yearly or other rent, toll, duty, royalty, or other reseIVa-
tion, by the acre, the ton, or otherwise reseIVed or issuing out of
or charged upon land, but does not include mortgage interest;
"fine" includes a premium or fore-gift, and any payment,
consideration or benefit in the nature of a fine, premium or fore-
gift;

"sale" means a sale properly so called;

"securities" include stocks, funds and shares;

"will" includes codicil.

3. Every deed made after I st October 1845 shall be taken to have
the same effect as the same would have by the law of England in force
on the 1st April 1858 subject however to the provisions of any statutory
enactments for the time being in force in the State, and where any
question shall arise in any suit, action, or other proceeding in any court
or before any Judge or Magistrate, as to the operation or construction of
any such deed, or as to the estate, use, trust, confidence or interest of or
in any real or personal property, created or given by, or arising or
resulting by the implication or construction oflaw from, any such deed,
or as to the quality, quantity, vesting, transfer or extinguishment of, or
the incidents to any such estate, use, trust, confidence or interest; or
whether the estate, possession and seisin of any lands, or the possession
and seisin of any annual rent is executed unto the person having the use,
confidence, or trust of such lands, or the title, interest, or use of such rent,
or as to the validity or effect of any condition contained in any such deed,
or as to any power or execution of any power given by any such deed;
every such question shall be decided according to the law of England in
force on 1st April 1858 subject however to the provisions of any
statutory enactments for the time being in force in the State.

PART II

SALES AND OTHER TRANSACTIONS

CON1RACTS

4. (l) No action may be brought upon any contract for the sale or
other disposition of and or any interest in land, unless the agreement
upon which the action is brought, or some memorandum or note thereof,
is in writing, and signed by the party to be charged or by some other
person thereunto by him lawfully authorised.



(2) This section applies to contracts whether made before or
after the commencement of this Act and does not affect the law relating
to part performance, or sales by the Court.

s. In the completion of any contract of sale of land, and subject to Statutory
. ul' th . th ~ hall be th commencementany Stip ation to e contrary ill e contract, 10rty years S e oftitle.

period of commencement of title which a purchaser may require;
nevertheless earlier title than forty years may be required in cases
similar to those in which earlier title than sixty years could have been
required before the 7th December 1877.

'6. (1) Under a contractto grantor assign a term of years, whether Regulationof
obligationsand

derived or to be derived out of freehold or leasehold land, the intended rightsofvendor
lessee or assign shall not be entitled to call for the title to the freehold. andpurchaser.

(2) Under a contract to sell and assign a term of years derived
out of a leasehold interest, in land, the intended assign shall not have the
right to call for the title to the leasehold reversion.

(3) On a contractto grant a lease for a term of years to be derived
out of a leasehold interest, with a leasehold reversion, the intended
lessee shall not have the right to call for the title to that reversion.

(4) Where by reason of any of subsections (1),_(2) and (3), an
intending lessee or assign is not entitled to call for tIle title to the freehold
or to a leasehold reversion, as the case may be, he ~hall not, where the
contract is made after the commencement of this Act; be deemed to be
affected with notice of any matter or thing of which, ifhe had contracted
that such title should be furnished, he might have had notice.

(5) A purchaser shall not be deemed to be or ever to have been
affected with notice of any matter or thing of which, if he had investi-
gated the title or made enquiries in regard to matters prior to the period
of commencement of title fixed by this Act, or by any other law, or by
any rule oflaw, he might have had notice, unless he actually makes the
investigation or enquiries.

(6) Where a lease whether made before or after the commence-
ment of this Act, is made under a power contained in a settlement, will,
order in council, Act, or other instrument, any preliminary contract for
or relating to the lease shall not, for the purpose of deduction of title to
an intended assign, form part of the title, or evidence of the title, to the
lease.
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(7) Recitals, statements and descriptions of facts, matters, and
parties contained in deeds, instruments, Acts or statutory declarations,
twenty years old at the date of the contract, shall, unless and except so
far as they may be proved to be inaccurate, be taken to be sufficient
evidence of the truth of such facts, matters, and descriptions.

(8) A purchaser of any property shall not -

(a) require the production, or any abstract or copy, of any
deed, will, or other document, dated or made before the
time prescribed by law, or stipulated, for the com-
mencement of the title, even though the same creates a
power subsequently exercised by an instrument ab-
stracted in the abstract furnished to the purchaser; or

(b) require any infonnation, or make any requisition, objec-
tion, or enquiry, with respect to any such deed, will or
document, or the title prior to that time, notwithstanding
that any such deed, will, or other document, or that prior
title, is recited, agreed to be produced, or noticed;

and he shall assume, unless the contrary appears, that the recital,
contained in the abstracted instruments, of any deed, will, or other
document, fonning part of that prior title, are correct, and give all the
material contents of the deed, will or other document so recited, and tha.t
every document so recited was duly executed by all necessary parties,
and perfected if and as required, by acknowledgment, registration, or
otherwise; but this subsection shall not deprive a purchaser of the right
to require the production, or an abstract or copy of -

(i) any power of attorney under which any abstracted
document is executed; or

(ii) any document creating or disposing of an interest,
power or obligation which is not shown to have
ceased or expired, and subject to which any part of
the property is disposed of by an abstracted docu-
ment; or

(ill) any document creating any limitation or trust by
reference to which any part of the property is dis-
posed of by an abstracted document.

(9) Where land sold is held by lease (other than an under-lease),
the purchaser shall assume, unless the contrary appears, that the lease
was duly granted; and, on production of the receipt for the last payment



due for rent under the lease before the date of actual completion of the
purchase, he shall assume, unless the contrary appears, that all the
covenants and provisions of the lease have been duly performed and
observed up to the date of actual completion of the purchase.

(10) Where land sold is held by under-lease, the purchaser shall
assume, unless the contrary appears, that the under-lease and every
superior lease were duly granted; and on production of the receipt for
the last payment due for rent under the under-lease before the date of
actual completion of the purchase, he shall assume, unless the contrary
appears, that all the covenants and provisions of the under-lease have
been duly performed and observed up to the date of actual completion
of the purchase, and further that all rent due under every superior lease,
and all the covenants and provisions of every superior lease, have been
paid and duly performed and observed up to that date.

(11) On a sale of any property, the following expenses shall be
borne by the purchaser where he requires them to be incurred for the
purpose of verifying the abstract or any other purpose, that is to say -

(a) the expenses of the production and inspection of all
Acts, records, proceedings of courts, deeds, wills,
probates, letters of administration and other docu-
ments, not in the possession of the vendor or his
mortgagee or trustee, and the expenses of all journeys
incidental to such production or inspection; and

(b) the expenses of searching for, procuring, making, veri-
fying, and producing all certificates, declarations, evi-
dences, and information not in the possession of the
vendor or his mortgagee or trustee, and all attested,
stamped, office, or other copies or abstracts of, or
extracts from, any Acts or other documents aforesaid,
not in the possession of the vendor or his mortgagee or
trustee;

and where the vendor or his mortgagee or trustee retains possession of
any document, the expenses of making any copy thereof, attested or
unattested, which a purchaser requires to be delivered to him, shall be
borne by that purchaser.

(12) On a sale of any property in lots, a purchaser of two or more
lots, held wholly or partly under the same title, shall not have a right to
more than one abstract of the common title, except at his own expense.
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(13) This section applies to contracts for sale made before or after
the commencement of this Act, and applies to contracts for exchange in
like manner as to contracts for sale, except that it applies only to
contracts for exchange made after such commencement; but this section
shall apply subject to any stipulation or contrary intention expressed in
the contract.

(14) Nothing in this section shall be construed as binding a
purchaser to complete his purchase in any case where, on a contract
made independently of this section, and containing stipulations similar
to the provisions of this section, or any of them, specific performance of
the contract would not be enforced against him by the Court.

7. (1) A vendor or purchaser of any interest in land, or their
representatives respectively, may apply to the Court, in respect of any
requisitions or objections, or any claim for compensation, or any other
question arising out of or connected with the contract (not being a
question affecting the existence or validity of the contract), and the
Court may make such order upon the application as to the Court may
appear just, and may order how and by whom all or any of the costs of
and incident to the application are to be borne and paid. .

(2) Where the Court refuses to grant specific performance of a
contract, or in any action for the return of a deposit, the Court may, if it
thinks fit, order the repayment of any deposit.

(3) This section applies to a contract for the sale or exchange of
any interest in land.

8. (1) Where land subject to any encumbrance, whether immedi-
ately realisable or payable or not, is sold or exchanged by the Court, or
out of Court, the Court may, ifit thinks fit, on the application of any party
to the sale or exchange, direct or allow payment into Court of such sum
as is hereinafter mentioned, that is to say -

(a) in the case of an annual sum charged on the land, or of
a capital sum charged on a determinable interest in the
land, the sum to be paid into Court shall be of such
amount as, when invested in Government securities, the
Court considers will be sufficient, ~y means of the
dividends thereof, to keep down or otherwise provide
for the charge; and



(b) in any other case of capital money charged on the land,
the sum to be paid into Court shall be of an amount
sufficient to meet the encumbrance and any interest due
thereon;

but in either case there shall also be paid into Court such additional
amount as the Court considers will be sufficient to meet the contingency
of further costs, expenses and interest, and any other contingency,
except depreciation of investments, not exceeding one-tenth part of the
original amount to be paid in, unless the Court for special reason thinks
fit to require a larger additional amount.

(2) Thereupon the Court may, if it thinks fit, and either after or
without any notice to the encumbrancer, as the Court thinks fit, declare
the land to be freed from the encumbrance, and make any order for
conveyance, or vesting order, proper for giving effect to the sale or
exchange and give directions for the retention and investment of the
money in Court and for the payment or application of the income
thereof.

(3) The Court may declare all other land, if any, affected by the
encumbrance (besides the land sold or exchanged) to be freed from the
encumbrance, and this power may be exercised either after or without
notice to the encumbrancer, and notwithstanding that on a previous
occasion an order relating to the same encumbrance, has been made by
the Court which was confined to the land then sold or exchanged.

(4) On any application under this section the Court may, if it
thinks fit, as respects any vendor or purchaser, dispense with the service
of any notice which would otherwise be required to be served on the
vendor or purchaser.

(5) After notice served on the persons interested in or entitled
to the money or fund in Court, the Court may direct payment or transfer
thereof to the persons entitled to receive or give a discharge for the same,
and generally may give directions respecting the application or dis-
tribution of the capital or income thereof.

(6) This section applies to sales or exchanges whether made
before or after the commencement of this Act.

9. (1) All lands and all interests therein lie in grant and are Lands lie in grant

incapable of being conveyed by livery or livery and seisin, or by only.

L.R.o.1Il991
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feoffment, or by bargain and sale; and a conveyance of an interest in land
may operate to pass the possession or right to possession thereof without
actual entry, but subject to all prior rights thereto.

(2) The use of the word "grant" is not necessary to convey land
or to create any interest therein.

10. (1) All conveyances ofland or of any interest therein are void
for the purpose of conveying or creating a legal estate unless made by
deed.

(2) This section does not apply to -
(a) disclaimers made under section 50 of the Bankruptcy

Act;
(b) surrenders by operation of law, including surrenders

which may, by law be effected without writing;
(c) leases or tenancies or other assurances not required by

law to be made in writing;
(d) receipts not required to be by deed;
(e) vesting orders of the Court;

(j) conveyances taking effect by operation of law.

11. Deeds in the form of and using the expressions in the forms given
in the First Schedule, or in the like form or using expressions to the like
effect, shall, as regards form and expression in relation to the provisions
of this Act, be sufficient.

12. A person may take an immediate or other interest in land or other
property or the benefit of any condition, right of entry, covenant or
agreement over or respecting land or other property, although he may
not be named as a party to the conveyance or other instrument.

13. (1) An exchange or other conveyance of land made by deed
after 1st October 1845 does not imply any condition in law.

(2) The word "give" or "grant" does not, in a deed made after
the date mentioned in subsection (1), imply any covenant in law.

14. (1) A deed expressed to be supplemental to a previous deed, or
directed to be read as an annex thereto, shall, as far as may be, be read
and have effect as if the deed so expressed or directed were made by way
of endorsement on the previous deed, or contained a full recital thereof.



(2) This section applies to deeds executed either before or after
the commencement of this Act.

15. (I) A conveyance of freehold land to any person without words
of limitation, or any equivalent expression, shall pass to the grantee the
fee simple or other the whole interest which the grantor had power to
convey in such land, unless a contrary intention appears in the convey-
ance.

Abolition of
technicalities in
regard to
conveyances and
deeds.

(2) A conveyance of freehold land to a corporation sole by his
corporate designation without the word "successors" shall pass to the
corporation the fee simple or other the whole interest which the grantor
had power to convey in such land, unless a contrary intention appears
in the conveyance.

(3) The foregoing provisions of this section apply only to
conveyances and deeds executed after the commencement of this Act;
but in a deed executed after the 31st December, 1881, it is sufficient-

(a) in the limitation of an estate in fee simple, to use the
words "in fee simple" without the word "heirs";

(b) in the limitation of an estate tail, to use the words "in
tail" without the words "heirs of the body"; and

(c) in the limitation of an estate in tail male orin tail female,
to use the words "in tail male" or "in tail female", as the
case requires, without the words "heirs male of the
body", or "heirs female of the body".

16. (1) A conveyance ofland shall be deemed to include and shall
by virtue of this Act operate to convey, with the land, all buildings,
erections, fixtures, hedges, ditches, fences, ways, waters, watercourses,
liberties, privileges, easements, rights and advantages whatsoever,
appertaining or reputed to appertain to the land, or part thereof, or at the
time of conveyance, demised, occupied or enjoyed with, or reputed or
known as part or parcel of or appurtenant to the land or any part thereof.

(2) A conveyance of land, having houses or other buildings
thereon, shall be deemed to include and shall by virtue of this Act
operate to convey, with the land, houses or other buildings, all out-
houses, erections, fIxtures, cellars, areas, courts, courtyards, cisterns,
sewers, gutters, drains, ways, passages, lights, watercourses, liberties,
privileges, easements, rights and advantages whatsoever, appertaining
or reputed to appertain to the land, houses, or other buildings conveyed,

L.R.O.lI1991
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or any of them, or any part thereof, or, at the time of conveyance,
demised, occupied, or enjoyed with, or reputed or known as part or
parcel of or appurtenant to, the land, houses, or other buildings con-
veyed, or any of them, or any part thereof.

(3) This section applies only if and as far as a contrary intention
is not expressed in the conveyance, and has effect subject to the terms
of the conveyance and to the provisions therein contained.

(4) This section shall not be construed as giving to any person
a better title to any property, right, or thing in this section mentioned than
the title which the conveyance gives to him to the land expressed to be
conveyed, or as conveying to him any property right, or thing in this
section mentioned further or otherwise than as the same could have been
conveyed to him by the conveying parties.

(5) This section applies to conveyances made after 31st Decem-
ber 1881.

17. (1) Every conveyance is effectual to pass all the estate, right,
title, interest, claim and demand which the conveying parties respec-
tively have, in, to or on the property conveyed, or expressed or intended
so to be, or which they respectively have power to convey in, to or on
the same.

(2) This section applies only if and as far as a contrary intention
is not expressed in the conveyance, and has effect subject to the terms
of the conveyance and to the provisions therein contained.

(3) This section applies to conveyances made after 31st Decem-
ber 1881.

18. (1) Where a person retains possession of documents and gives
to another an acknowledgment in writing of the right of that other to
production of those documents, and to delivery of copies thereof (in this
section called an acknowledgment), that acknowledgment shall have
effect as in this section provided.

(2) An acknowledgment shall bind the documents to which it
relates in the possession or under the control of the person who retains
them, and in the possession or under the control of every other person
having possession or control thereof from time to time but shall bind
each individual possessor or person as long only as he has possession or
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control thereof; and every person so having possession or control from
time to time shall be bound specifically to perform the obligations
imposed under this section by an acknowledgment, unless prevented
from so doing by fire or other inevitable accident.

(3) The obligations imposed under this section by an acknowl-
edgment are to be performed from time to time at the request in writing
of the person to whom an acknowledgment is given, or of any person,
not being a lessee at a rent, having or claiming any estate, interest or
right through or under that person or otherwise becoming through or
under that person interested in or affected by the terms of any document
to which the acknowledgment relates.

(4) The obligations imposed under this section by an acknowl-
edgment are -

(a) an obligation to produce the documents or any of them
at all reasonable times for the purpose of inspection,
and of comparison with abstracts or copies thereof, by
the person entitled to request production or by any
person by him authorised in writing; and

(b) an obligation to produce the documents or any of them
at any trial, hearing or examination in any court, or in
the execution of any commission, or elsewhere in the
State, on any occasion on which production may properly
be required, for proving or supporting the title or claim
of the person entitled to request production, or for any
other purpose relative to that title or claim; and

(c) an obligation to deliver to the person entitled to request
the same true copies or extracts, attested or unattested,
of or from the documents or any of them.

(5) All costs and expenses of or incidental to the specific
performance of any obligation imposed under this section by an
acknowledgment shall be paid by the person requesting performance.

(6) An acknowledgment shall not confer any right to damages
for loss or destruction of, or injury to, the documents to which it relates,
from whatever cause arising.

(7) Any person claiming to be entitled to the benefit of an
acknowledgment may apply to the Court for an order directing the
production of the documents to which it relates, or any of them, or the
delivery of copies of or extracts from those documents or any of them
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to him, or some person on his behalf; and the Court may, if it thinks fit,
order production, or production and delivery, accordingly, and may give
directions respecting the time, place, terms and mode of production or
delivery, and may make such order as it thinks fit respecting the costs
of the application, or any other matter connected with the application.

(8) An acknowledgment shall by virtue of this Act satisfy any
liability to give a covenant for production and delivery of copies of or
extracts from documents.

(9) Where a person retains possession of documents and gives
to another an undertaking in writing for safe custody thereof, that
undertaking shall impose on the person giving it and on every person
having possession or control of the documents from time to time, but on
each individual possessor or person as long only as he has possession or
control thereof, an obligation to keep the documents safe, whole,
uncancelled and undefaced, unless prevented from so doing by fire or
other inevitable accident.

(10) Any person claiming to be entitled to the benefit of such an
undertaking may apply to the Court to assess damages for any loss or
destruction of, or injury to, the documents or any of them, and the Court
may, if it thinks fit, direct an inquiry respecting the amount of damages,
and order payment thereof by the person liable, and may make such
order as it thinks fit respecting the costs of the application, or any other
matter connected with the application.

(11) An undertaking for safe custody of documents shall by
virtue of this Act satisfy any liability to give a covenant for safe custody
of documents.

(12) The rights conferred by an acknowledgment or an undertak-
ing under this section shall be in addition to all such other rights relative
to the production, or inspection, or the obtaining of copies of documents,
as are not, by virtue of this Act, satisfied by the giving of the acknowl-
edgment or undertaking, and shall have effect subject to the terms of the
acknowledgment or undertaking, and to any provisions therein con-
tained.

(13) This section applies only if and as far as a contrary intention
is not expressed in the acknowledgment or undertaking.

(14) This section applies to an acknowledgment or undertaking
given, or a liability respecting documents incurred, after 31st December
1881.



19. (1) A conveyance of freehold land to the use that any person Grants of

h ~ . edin . d . tb easements, etc.,may ave, lor an estate or mterest not exce g m uratton e estate by way of use.

conveyed in the land, any easement, right, liberty or privilege in, or
over, or with respectto thatland, or any part thereof, shall operate to vest
in possession in that person that easement, right, liberty or privilege, for
the estate or interest expressed to be limited to him; and he, and the
persons deriving title under him shall have, use and enjoy the same
accordingly.

(2) This section applies only to conveyances made after 31st
December 1881.

20. (1) A receipt for consideration money or securities in the body Recei~t in deed

f d d hall be ffi· di h ~ th . . tb suffiClenLo a ee s su Clent sc arge lor e money or secunttes to e
person paying or delivering the same, without any further receipt for the
same being endorsed on the deed.

(2) This section applies to deeds executed after 31st December

21. (1) A receipt for consideration money or other consideration in Receipt in deed
. or endorsed

the body of the deed or endorsed thereon shall, m favour of a subsequent evidence.

purchaser, not having notice that the money or other consideration
thereby acknowledged to be received was not in fact paid or given,
wholly or in part, be sufficient evidence of the payment or giving of the
whole amount thereof.

(2) This section applies to deeds executed after 31st December

22. (1) Where a solicitor produces a deed, having in the body Receipt in deed

thereof or endorsed thereon a receipt for consideration money or other :~~~~~;~:r
consideration, the deed being executed, or the endorsed receipt being payment to

signed, by the person entitled to give a receipt for that consideration, the solicitor.

deed shall be a sufficient authority to the person liable to payor give the
same for his paying or giving the same to the solicitor, without the
solicitor producing any separate or other direction or authority in that
behalf from the person who executed or signed the deed or receipt.

(2) This section applies whether the consideration was paid or
given before or after the commencement of this Act.
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23. (1) A release from a rent-charge of part of the land charged
therewith does not extinguish the whole rent-charge, but operates only
to bar the right to recover any part of the rent-charge out of the land
released, without prejudice to the rights of any persons interested in the
land remaining unreleased, and not concurring in or confirming the
release.

(2) This section applies to releases made after 12th August

24. (1) A release from a judgment (including any writ or order
imposing a charge) of part of any land charged therewith does not affect
the validity of the judgment as respects any lands not specifically
released.

(2) This section operates without prejudice to the rights of any
persons interested in the property remaining unreleased and not concur-
ring in or confirming the release.

(3) This section applies to releases made after 12th August

25. (1) In conveyances made after 12th August 1859, personal
property, including chattels real, may be conveyed by a person to
himself jointly with another person by the like means by which it might
be conveyed by him to another person.

(2) In conveyances made after 31st December 1881 freehold
land, or a thing in action, may be conveyed by a person to himself jointly
with another person, by the like means by which it might be conveyed
by him to another person; and may, in like manner, be conveyed by a
husband to his wife, and by a wife to her husband, alone or jointly with
another person.

(3) After the commencement of this Act a person may convey
land to or vest land in himself.

(4) Two or more persons (whether or not being trustees or
personal representatives) may convey, and shall be deemed always to
have been capable of conveying, any property vested in them to anyone
or more of themselves in like manner as they could have conveyed such



property to a third party; but if the persons in whose favour the
conveyance is made are, by reason of any fiduciary relationship or
otherwise, precluded from validly carrying out the transaction, the
conveyance shall be liable to be set aside.

26. (1) On a sale, the purchaser shall not be entitled to require that Right of

th him be d· hi . th f hi purchaser as toe conveyance to execute m s presence, or m at 0 S execution.

solicitor, as such, but shall be entitled to have, at his own cost, the
execution of the conveyance attested by some person appointed by him,
who may, if he thinks fit, be his solicitor.

(2) This section applies to sales made before or after the
commencement of this Act.

27. (l) In a conveyance there shall, in the several cases in this Covenants for

section mentioned, be deemed to be included, and there shall in those title.

several cases, by virtue of this Act, be implied, a covenant to the effect
in this section stated, by the person or by each person who conveys, as
far as regards the subject-matter or share of subject-matter expressed to
be conveyed by him, with the person if one, to whom the conveyance
is made, or with the persons jointly, if more than one, to whom the
conveyance is made as joint tenants, or with each of the persons, if more
than one, to whom the conveyance is made as tenants in common, that
is to say-

(A) In a conveyance for valuable consideration other than a On conveyance

th ~ 11 . d' for value bymortgage, e 10 owmg covenant by a person who conveys an IS beneficial owner.

expressed to convey as beneficial owner, namely-

That the person who so conveys, has, with the concurrence of
every other person, if any, conveying by his direction, full power to Right to convey.

convey the subject-matter expressed to be conveyed, subject as, if so
expressed, and in the manner in which it is expressed to be conveyed;
and that that subject-matter shall remain to be quietly entered upon, Quiet enjoymenL

received, and held, occupied, enjoyed and taken, by the person to whom
the conveyance is expressed to be made, and any person deriving title
under him, and the benefit thereof shall be received and taken accord-
ingly, without any lawful interruption or disturbance by the person who
so conveys or any person conveying by his direction, or any other
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person not being a person claiming in respect of an estate or interest
subject whereto the conveyance is expressly made; and that, freed and
discharged from, or otherwise by the person who so conveys sufficiently
indemnified against, all estates, encumbrances, claims and demands
whatever other than those subject to which the conveyance is expressly
made; and further that the person who so conveys, and any person
conveying by his directions, and every other person having or rightfully
claiming any estate or interest in the subject -matterof conveyance, other
than an estate or interest subject whereto the conveyance is expressly
made, will, from time to time and at all times after the date of the
conveyance, on the request and at the cost of any person to whom the
conveyance is expressed to be made, or of any person deriving title
under him, execute and do all such lawful assurances and things for
further or more perfectly assuring the subject-matter of the conveyance
to the person to whom the conveyance is made, and to those deriving title
under him, subject as, if so expressed, and in the manner in which the
conveyance is expressed to be made, as by him or them or any of them
shall be reasonably required;

(B) In a conveyance ofleasehold property for valuable consid-
eration, other than a mortgage, the following further convenant by a
person who conveys and is expressed to convey as beneficial owner,
namely-

That the lease or grant creating the tenn or estate for which the
land is conveyed is, at the time time of conveyance, a good, valid and
effectual lease or grant of the property conveyed, and is in full force,
unforfeited, unsurrendered, and in no wise become void or voidable, and
that all the rents reserved by, and all the covenants, conditions and
agreements contained in, the lease or grant, and on the part of the lessee
or grantee and the persons deriving title under him to be paid, observed,
and performed, have been paid, observed and performed up to the time
of conveyance;

(C) In a conveyance by way of mortgage, the following cov-
enant by a person who conveys and is expressed to convey as beneficial
owner, namely -

That the person who so conveys has, with the concurrence of
every other person, if any, conveying by his direction, full power to
convey the subject -matter expressed to be conveyed by him, subject as,
if so expressed, and in the manner in which it is expressed to be
conveyed; and also that, if default is made in payment of the money



intended to be secured by the conveyance, or any interest thereon, or any
part of that money or interest, contrary to any provision in the convey- Quiet enjoyment

ance, it shall be lawful for the person to whom the conveyance is
expressed to be made, and the persons deriving title under him, to enter
into and upon, or receive, and thenceforth quietly hold, occupy and
enjoy or take and have, the subject -matter expressed to be conveyed, or
any part thereof, without any lawful interruption or disturbance by the
person who so conveys, or any person conveying by his direction, or any
other person not being a person claiming in respect of an estate or
interest subject whereto the conveyance is expressly made; and that,
freed and discharged from, or otherwise by the person who so conveys
sufficiently indemnified against, all estates, encumbrances, claims and
demands whatever, other than those subject whereto the conveyance is
expressly made; and further, that the person who so conveys, and every Further assur-

person conveying by his direction, and every person deriving title under ance.

any of them, and every other person having or rightfully claiming an
estate or interest in the subject -matter of conveyance or any part thereof,
other than any estate or interest subject whereto the conveyance is
expressly made, will, from time to time and at all times, on the request
of any person to whom the conveyance is expressed to be made, or of
any person deriving title under him, but, as long as any right of
redemption exists under the conveyance at the cost of the person so
conveying, or of those deriving title under him, and afterwards at the
cost of the person making the request, execute and do all such lawful
assurances and things for further or more perfectly assuring the subject-
matter of conveyance and every part thereof to the person to whom the
conveyance is made, and to those deriving title under him, subject as,
if so expressed, and in the mannerin which the conveyance is expressed
to be made, as by him or them or any of them shall be reasonably
required;

(D) In a conveyance by way of mortgage ofleasehold property, On a mortgage of

th ~ 11 . furth b h . leaseholds bye J.O owmg er convenant y a person w 0 conveys and IS beneficial owner.

expressed to convey as beneficial owner, namely -

That the lease or grant creating the term or estate for which the Validity of lease.

land is held is, at the time of conveyance, a good, valid and effectual
lease or grant of the land conveyed and is in full force, unforfeited, and
unsurrendered, and in no wise become void or voidable, and that all the
rents reserved by, and all the covenants, conditions and agreements
contained in, the lease or grant, and on the part of the lessee or grantee
and the persons deriving title under him to be paid, observed and
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performed, have been paid, observed and performed up to the time of
conveyance; and also that the persons so conveying, or the persons
deriving title under him, will at all times, as long as any money remains
on the security of the conveyance, pay, observe and perform, or cause
to be paid, observed and performed all the rents reserved by, and all the
covenants, conditions and agreements contained in, the lease or grant,
and on the part of the lessee or grantee and the persons deriving title
under him to be paid, observed and performed, and will keep the person
to whom the conveyance is made, and those deriving title under him,
indemnified against all actions, proceedings, costs, charges, damages,
claims and demands, if any, to be incurred or sustained by him or them
by reason of the non-payment of such rent or the non-observance or non-
performance of such covenants, conditions and agreements, or any of
them;

(E) In a conveyance by way of settlement, the following cov-
enant by a person who conveys and is expressed to convey as settler,
namely-

That the person so conveying, and every person deriving title
under him by deed or act or operation oflaw in his lifetime subsequent
to that conveyance, or by testamentary disposition or devolution in law
on his death, will, from time to time and at all times after the date of that
conveyance, at the request and cost of any person deriving title thereun-
der, execute and do all such lawful assurances and things for further or
more perfectly assuring the subject-matter of the conveyance to the
persons to whom the conveyance is made and those deriving title under
them, subject as, if so expressed, and in the manner in which the
conveyance is expressed to be made, as by them or any of them shall be
reasonably required;

(F) In any conveyance, the following covenant by every person
who conveys and is expressed to convey as trustee or mortgagee, or as
personal representative of a deceased person or as committee of a person
of unsound mind, or as committee of an insane person so found by
inquisition, or under an order of the Court, which covenant shall be
deemed to extend to every such person's own acts only, namely-

That the person so conveying has not executed or done, or
knowingly suffered, or been party or privy to, any deed or thing whereby
or by means whereof the subject-matter of the conveyance, or any part
thereof, is or may be impeached, charged, affected or encumbered in
title, estate or otherwise, or whereby or by means whereof the person



who so conveys is in anywise hindered from conveying the subject-
matter of the conveyance, or any part thereof, in the manner in which
it is expressed to be conveyed.

(2) Where, in a conveyance, it is expressed that by direction of Effect of

d di be fi· al th conveyance bya person expresse to rect as ne C1 owner ano er person con- direction of

veys, then, within this section, the person giving the direction whether beneficial owner.

he conveys and is expressed to convey as beneficial owner or not, shall
be deemed to convey and to be expressed by his direction; and a
covenant on his part shall be implied accordingly.

(3) Where a wife conveys and is expressed to convey as
beneficial owner, and the husband also conveys and is expressed to
convey as beneficial owner, then, within this section, the wife shall be
deemed to convey and to be expressed to convey by direction of the
husband as beneficial owner; and, in addition to the covenant implied
on the part of the wife, there shall also be implied, first, a covenant on
the part of the husband as the person giving that direction, and secondly,
a covenant on the part of the husband in the same tenns as the covenant
implied on the part of the wife.

(4) Where, in a conveyance, a person conveying is not ex-
pressed to convey as beneficial owner, or as settler, or a trustee, or as
mortgagee, or as personal representative of a deceased person, or as
committee of a person of unsound mind, or under an order of the Court,
or by direction of a person as beneficial owner, no covenant on the part
of the person conveying shall be, by virtue of this section, implied in the
conveyance.

Conveyance by
husband and wife
as beneficial
owners.

No implied
covenants except
in above cases.

Devolution of
benefit of implied
covenant.

(5) The benefit of a covenant implied as aforesaid shall be
annexed and incident to, and shall go with, the estate or interest of the
implied covenantee, and shall be capable of being enforced by every
person in whom that estate or interest is, for the whole or any part
thereof, from time to time vested.

(6) A covenant implied as aforesaid may be varied or extended Vari~on or
• extensIon of

by deed and, as so vaned or extended, shall, as far as may be, operate implied covenant.

in the like manner, and with all the like incidents, effects and conse-
quences, as if such variations or extensions were directed in this section
to be implied.

(7) This section applies only to conveyances made after 31st Application of
December 1881. section.
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28. (1) A covenant relating to any land of the covenantee shall be
deemed to be made with the covenantee and his successors in title and
the persons deriving title under him or them, and shall have effect as if
such successors and other persons were expressed.

(2) For the purposes of subsection (1) in connection with
covenants restrictive of the user of land "successors in title" shall be
deemed to include the owners and occupiers for the time being of the
land of the covenantee intended to be benefited.

(3) This section applies to covenants made after 31st December

29. (1) A covenant, bond, obligation, or contract by deed made
after 31st December 1881, binds the real estate as well as the personal
estate of the person making the same if and so far as a contrary intention
is not expressed in the covenant, bond, obligation or contract. This
subsection extends to a covenant implied by virtue of this Act.

(2) Every covenant running with the land, whether entered into
before or after the commencement of this Act, shall take effect in
accordance with any statutory enactment affecting the devolution of the
land, and accordingly the benefit or burden of every such covenant shall
vest in or bind the persons who by virtue of any such enactment or
otherwise succeed to the title of the covenantee or the covenantor, as the
case may be.

(3) The benefit of a covenant relating to land entered into after
the commencement of this Act may be made to run with the land without
the use of any technical expression if the covenant is of such a nature that
the benefit could have been made to run with the land before the
commencement of this Act.

(4) For the purpose of this section, a covenant runs with the land
when the benefit or burden of it, whether at law orin equity, passes to
the successors in title of the covenantee or the covenantor, as the case
maybe.

30. (1) A covenant, bond, obligation or contract by deed made with
two or more jointly, to pay money or to make a conveyance, or to do any
other act, to them or for their benefit, shall be deemed to include, and
shall, by virtue of this Act, imply an obligation to do the act to, or for the
benefit of, the survivor or survivors of them, and to, or for the benefit of,
any other person to whom the right to sue on the covenant, bond,



obligation or contract devolves and, where made after 31st December
1881, shall be construed as being also made with each of them.

(2) 1bis section extends to a covenant implied by virtue of this

(3) 1bis section applies only if and as far as a contrary intention
is not expressed in the covenant, bond, obligation or contract, and has
effect subject to the covenant, bond, obligation or contract, and to the
provisions therein contained.

(4) Except as otherwise expressly provided, this section applies
to a covenant, bond, obligation or contract made or implied after 31st
December 1881.

31. In the construction of a covenant or proviso, or other provision, ConsuucUon of

implied in a deed or assent by virtue of this Act, words importing the ~~~~ts.

singular or plural number, or the masculine gender, shall be read as also
importing the plural or singular number, or as extending to females, as
the case may require.

PART III

MORTGAGES

32. Subject to the provisions in any statutory enactment for the time Mortgages may

being in force in the State, all mortgages of any land or chattels, debts, :; :~ed~::~r

or other property in the State may be made by way of sale or demise or assignment as in

assignment, according to the nature of the property mortgaged, subject England.

to a proviso or condition for making void the same or for the re-
conveyance or re-assignment of the property thereby sold, demised or
assigned according to the forms used in the like cases in England as on
11th December 1845, and every mortgage so made shall vest in the
mortgagee the same legal estate and interest in the property comprised
in such mortgage as the mortgagee would take in the like case according
to the law of England at that date, subject nevertheless to the same equity
of redemption as the mortgagor or those claiming through him would
be entitled to in the like case according to the course and practice of the
courts of equity in England at that date.

33. (1) Where a mortgagor is entitled to redeem, he shall by virtue Power of

of this Act have power to require the mortgagee, instead of re-convey- mo~agor tOr
require transler

ing, and on the terms on which he would be bound to re-convey, to instead of

assign the mortgage debt and convey the mortgaged property to any reconveyance.
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third person, as the mortgagor directs; and the mortgagee shall, by virtue
of this Act, be bound to assign and convey accordingly.

(2) This right shall belong to and be capable of being enforced
by each encumbrancer, or by the mortgagor, notwithstanding any
intermediate encumbrance; but a requisition of an encumbrancer shall
prevail over a requisition of the mortgagor, and, as between
encumbrancers, a requisition of a prior encumbrancer shall prevail over
a requisition of a subsequent encumbrancer.

(3) This section does not apply in the case of a mortgagee being
or having been in possession.

(4) This section applies to mortgages made either before or after
the commencement of this Act, and shall have effect notwithstanding
any stipulation to the contrary.

34. (l) A mortgagor, as long as his right to redeem subsists, shall be
entitled from time to time, at reasonable times, on his request and at his
own cost and on payment of the mortgagee's costs and expenses in this
behalf, to inspect and make copies or abstracts of or extracts from the
documents of title relating to the mortgaged property in the custody or
power of the mortgagee.

This subsection applies to mortgages made after 31st December
1881.

(2) A mortgagee, whose mortgage is surrendered or otherwise
extinguished, shall not be liable on account of delivering documents of
title in his possession to the person not having the best right thereto,
unless he has notice of the right or claim of aperson having a better right,
whether by virtue of a right to require a surrender or re-conveyance or
otherwise.

35. (l) A mortgagor seeking to redeem anyone mortgage is entitled
to do so without paying any money due under any separate mortgage
made by him, or by any person through whom he claims, solely on
property other than that comprised in the mortgage which he seeks to
redeem.

(2) This section applies only if and as far as a contrary intention
is not expressed in the mortgage deeds or one of them.

36. (1) Where, on the transfer of a mortgage, the stamp duty, if
payable according to the amount of the debt transferred, would exceed
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the sum oftwo dollars and forty cents, a purchaser shall not, by reason
only of the transfer bearing a stamp of that amount, whether adjudicated
or not, be deemed to have or to have had notice of any trust, or that the
transfer was made for effectuating the discharge of a trustee or the
appointment of a new trustee.

(2) This section applies to transfers made before as well as after
the commencement of this Act.

37. (1) A mortgagor ofland while in possession shall, as against Leasing powers
•• of mortgagor and

every encumbrancer, have power to make from time to time any such mortgagee in

lease of the mortgaged land, or any part thereof, as is by this section possession.

authorised.

(2) A mortgagee ofland while in possession shall, as against all
prior encumbrancers, if any, and as against the mortgagor, have power
to make from time to time any such lease as is by this section authorised.

(3) The leases which this section authorises are - Leases author-
ised.

(a) an agricultural or occupation lease for any term not
exceeding twenty-one years;

(b) a mining lease for any term not exceeding thirty-five
years; and

(c) a building lease for any term not exceeding ninety-nine
years.

(4) Every person making a lease under this section may execute
and do all assurances and things necessary or proper in that behalf.

(5) Every such lease shall be made to take effect in possession Time of taking

not later than twelve months after its date. effect.

(6) Every such lease shall reserve the best rent that can reason- Reserving best

ably be obtained, regard being had to the circumstances of the case, but rent.

without any fine being taken.

(7) Every such lease shall contain a covenant by the lessee for Covenant for

payment of the rent, and a condition of re-entry on the rent not being payment of rent.

paid within a time therein specified not exceeding thirty days.

(8) Every such building lease shall be made in consideration of Buil~i~g

the lessee, or some person by whose direction the lease is granted, proVIsions.

having erected, or agreeing to erect within not more than five years from
the date of the lease, buildings new or additional, or having improved
or repaired buildings, or agreeing to improve or repair buildings within
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that time, or having executed, or agreeing to execute, within that time,
on the land leased, an improvement for or in connection with building
purposes.

(9) In any such building lease a peppercorn rent, or a nominal
or other rent less than the rent ultimately payable, may be made payable
for the first five years, or any less part of the term.

(10) A contract to make or accept a lease under this section may
be enforced by or against every person on whom the lease if granted
would be binding.

(11) This section applies only if and as far as a contrary intention
is not expressed by the mortgagor and mortgagee in the mortgage deed,
and shall have effect subject to the terms of such deed and to the
provisions therein contained.

(12) Nothing in this Act shall prevent the mortgage deed from
reserving to or conferring on the mortgagor, or the mortgagee, or both,
any further or other powers ofleasing or having reference to leasing; and
any further or other powers so reserved or conferred by this Act, and
with all the like incidents, effects, and consequences, unless a contrary
intention is expressed in the mortgage deed.

(13) Nothing in this Act shall be construed to enable a mortgagor
or mortgagee to make a lease for any longer term or on any other
conditions than such as could have been granted or imposed by the
mortgagor, with the concurrence of all the encumbrancers, if this Act
had not been passed.

(14) Subject as aforesaid, this section applies to any mortgage
made after 31st December 1881, but the provisions thereof, or any of
them, may, by deed made after that date between mortgagor and
mortgagee, be applied to a mortgage made before that date, so neverthe-
less that any such deed shall not prejudicially affect any right or interest
of any mortgagee not joining in or adopting the deed.

(15) For the purposes of this section, "mortgagor" does not
include an encumbrancer deriving title under the original mortgagor.

(16) The powers ofleasing conferred by this section shall, after
a receiver of the income of the mortgaged property or any part thereof
has been appointed by a mortgagee under his statutory power, and so
long as the receiver acts, be exercisable by such mortgagee instead of by
the mortgagor, as respects any land affected by the receivership, in like
manner as if such mortgagee were in possession of the land, and the
mortgagee may, by writing, delegate any of such powers to the receiver.



(17) The provisions of this section referring to a lease shall be
construed to extend and apply, as far as circumstances admit, to any
letting, and to an agreement, whether in writing or not, for leasing or
letting.

38. (1) For the purpose only of enabling a lease authorised under Powers of
. 37 d d th· b mortgagor andsection , or un er any agreement ma e pursuant to at section, or y mortgagee in

the mortgage deed (in this section referred to as an authorised lease) to possession to

be granted a mortgagor of land while in possession shall, as against accept surrenders
, of lease.

every encumbrancer, have, by virtue of this Act, power to accept from
time to time a surrender of any lease of the mortgaged land or any part
thereof comprised in the lease, with or without an exception of or in
respect of all or any of the mines and minerals therein, and, on a
surrender of the lease so far as it comprised part only of the land or mines
and minerals leased, the rent may be apportioned.

(2) For the same purpose, a mortgagee ofland while in posses-
sion shall, as against all prior or other encumbrances, if any, and as
against the mortgagor, have, by virtue of this Act, power to accept from
time to time any such surrender as aforesaid.

(3) On a surrender of part only of the land ormines and minerals
leased, the original lease may be varied, provided the lease when varied
would have been valid as an authorised lease if granted by the person
accepting the surrender, and, on a surrender and the making of a new or
other lease, whether for the same or for any extended or other term, and
whether subject ornot to the same or to any other covenants, provisions
or conditions, the value of the lessee's interest in the lease surrendered
may, subject to the provisions of this section, be taken into account in
the determination of the amount of the rent to be reserved, and of the
nature of the covenants, provisions and conditions to be inserted in the
new or other lease.

(4) Where any consideration for the surrender, other than an
agreement to accept an authorised lease, is given by or on behalf of the
lessee to or on behalf of the person accepting the surrender, nothing in
this section authorises a surrender to a mortgagor without the consent
of the encumbrancers, or authorises a surrender to a second or subse-
quent encumbrancer without the consent of every prior encumbrancer.

(5) No surrender shall, by virtue of this section, be rendered
valid unless -

(a) an authorised lease is granted of the whole of the land
or mines and minerals comprised in the surrender to

L.R.O.1I1991
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take effect in possession immediately or within one
month after the date of the surrender; and

(b) the tenn certain or interest granted by the new lease is
not less in duration than the unexpired tenn or interest
which would have been subsisting under the original
lease if that lease had not been surrendered; and

(c) where the whole of the land, mines and minerals origi-
nally leased has been surrendered, the rent reserved by
the new lease is not less than the rent which would have
been payable under the original lease if it had not been
surrendered; or where part only of the land or mines and
minerals has been surrendered, the aggregate rents
respectively remaining payable or reserved under the
original lease and new lease are not less than the rent
which would have been payable under the original lease
if no partial surrender had been accepted.

(6) A contract to make or accept a surrender under this section
may be enforced by or against every person on whom the surrender, if
completed, would be binding.

(7) This section applies only if and as far as a contrary intention
is not expressed by the mortgagor and mortgagee in the mortgage deed,
and shall have effect subject to the tenns of the mortgage deed and to the
provisions therein contained.

(8) This section applies to a mortgage made after 31st Decem-
ber 1911, but the provisions of this section, or any of them ,may, by deed
made after that date, between mortgagor and mortgagee, be applied to
a mortgage made before that date, so nevertheless that any such deed
ShallllOt prejudicially affect any right or interest of any mortgagee not
joining in or adopting the deed.

(9) The provisions of this section referring to a lease shall be
construed to extend and apply, as far as circumstances admit, to any
letting, and to an agreement, whether in writing or not, for leasing or
letting.

(10) Nothing in this section shall prevent the mortgage deed from
reserving to or conferring on the mortgagor or mortgagee or both any
further or other powers relating to the surrender of leases; and any
further or other powers so conferred or reserved shall be exercisable, as
far as may be, as if they were conferred by this section, and with the like
results, unless a contrary intention is expressed in the mortgage deed.
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(11) Nothing in this section operates to enable a mortgagor or
mortgagee to accept a surrender which could have been accepted by the
mortgagor with the concurrence of all the encumbrancers if this Act had
not been passed.

(12) For the purposes of this section, "mortgagor" does not
include an encumbrancer deriving title under the original mortgagor.

(13) The powers of accepting surrenders conferred by this sec-
tion shall, after a receiver of the income of the mortgaged property or
any part thereof has been appointed by the mortgagee, under the
statutory power, and so long as the receiver acts, be exercisable by such
mortgagee instead of by the mortgagor, as respects any land affected by
the receivership, in like manner as if such mortgagee were in possession
of the land; and the mortgagee may, by writing, delegate any of such
powers to the receiver.

39. (1) A mortgagee where the mortgage is made by deed, shall by Powers incident

virtue of this Act, have the following powers, to the like extent as if they :=~o~r

had been in terms conferred by the mortgage deed, but not further: mortgagee.

(a) a power, when the mortgage money has become due, to
sell, or to concur with any other person in selling, the
mortgaged property, or any part thereof, either subject
to prior charges or not, and either together or in lots by
public auction or by private contract, subject to such
conditions respecting title or evidence of title or other
matter as the mortgagee thinks fit, with power to vary
any contract for sale, and to buy in at an auction, or to
rescind any contract for sale, and to resell, without
being answerable for any loss occasioned thereby; and

(b) a power, at any time after the date of the mortgage deed,
to insure and keep insured against loss or damage by
fire any building, or any effects or property of an
insurable nature, whether affixed to the freehold or not,
being or forming part of the property which or an estate
or interest wherein is mortgaged, and the premiums
paid for any such insurance shall be a charge on the
mortgaged property or estate or interest, in addition to
the mortgage money, and with the same priority, and
with interest at the same rate, as the mortgage money;
and



Powers incident
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(c) a power, when the mortgage money has become due, to
appoint a receiver of the income of the mortgaged
property or any part thereof; and

(d) a power, while the mortgagee is in possession, to cut and
sell timber and other trees ripe for cutting, and not
planted or left standing for shelter or ornament, or to
contract for any such cutting and sale, to be completed
within any time not exceeding twelve months from the
making of the contract

(2) The provisions of this Act relating to the foregoing powers,
comprised either in this section, orin any subsequent section regulating
the exercise of those powers, may be varied or extended by the mortgage
deed, and, as so varied or extended, shall, as far as may be, operate in the
like manner and with all the like incidents, effects and consequences as
if such variations or extensions were contained in this Act.

(3) This section applies only if and as far as a contrary intention
is not expressed in the mortgage deed, and shall have effect subject to
the terms of mortgage deed and to the provisions therein contained.

(4) This section applies only where the mortgage deed is
executed after 31st December 1881.

40. (l) The power of sale conferred on a mortgagee by section 39
shall include the following powers as incident thereto:

(a) a power to impose or reselVe or make as far as the law
permits, by covenant, condition or otherwise, on the
unsold part of the mortgaged property or any part
thereof, or on the purchaser and any property sold, any
restriction or reselVation with respect to building on or
other user ofland, or with respect to mines and minerals,
or for the purpose of the more beneficial working
thereof, or with respect to any other thing;

(b) a power to sell the mortgaged property, or any part
thereof, or any mines and minerals apart from the
surface-

(i) with or without a grant or reselVation of rights of
way, rights of water, easements, rights and privi-
leges for or connected with building or other pur-
poses in relation to the property remaining in mort-
gage or any part thereof, or to any property sold;



(ii) with or without an exception or reservation of all or
any of the mines and minerals in or under the
mortgaged property, and with or without a grant or
reservation of powers of working, wayleaves, or
rights of way , rights of water and drainage and other
powers, easements, rights and privileges for or
connected with mining purposes in relation to the
property remaining unsold or any part thereof, or to
any property sold;

(ill) with or without covenants by the purchaser to ex-
pend money on the land sold.

(2) Section 39 (2) and (3) shall apply to the foregoing powers
conferred by this section.

(3) This section applies only where the mortgaged deed is
executed after 31st December 1911.

41. A mortgagee shall not exercise the power of sale conferred by Regu~ation of

thi A nl d til exercIse of power
S ct u ess an un - of sale.

(a) notice requiring payment of the mortgage money has
been served on the mortgagor or one of two or more
mortgagors, and default has been made in payment of
the mortgage money, or of part thereof, for three
months after such service; or

(b) some interest under the mortgage is in arrear and unpaid
for two months after becoming due; or

(c) there has been a breach of some provision contained in
the mortgage deed or in this Act, and on the part of the
mortgagor, orof some person concurring in making the
mortgage, to be observed or performed, other than and
besides a covenant for payment of the mortgage money
or interest thereon; and

(d) he has obtained an order of the Court fIxing the reserve
price.

Application of
section.

42. (1) A mortgagee exercising the power of sale conferred by this Power to

Act shall have power, by deed, to convey the property sold, for such mortgagee t0
1convey on sa e.

estate and interest therein as is the subject of the mortgage, freed from
all estates, interests and rights to which the mortgage has priority, but
subject to all estates, interests and rights which have priority to the
mortgage.



Application of
proceeds of sale.

Provisions as to
exercise of
power of sale.

Conveyancing and Law of Property

(2) Where a conveyance is made in exercise of the power of sale
conferred by this Act, the title of the purchaser shall not be impeachable
on the ground -

(a) that no case has arisen to authorise the sale; or

(b) that due notice was not given; or

(c) whether the mortgage was made before or after the
commencement of this Act, that the power was other-
wise improperly or irregularly exercised;

and a purchaser is not, either before or on conveyance, concerned to see
or enquire whether a case has arisen to authorise the sale, or due notice
has been given, or the power is otherwise properly and regularly
exercised; but any person damnified by an unauthorised, or improper,
or irregular exercise of the power shall have his remedy in damages
against the person exercising the power.

43. The money which is received by the mortgagee, arising from the
sale, after discharge of prior encumbrances to which the sale is not made
subject, if any, or after payment into Court under this Act of a sum to
meet the prior encumbrance, shall be held by him in trust to be applied
by him, first, in payment of all costs, charges and expenses properly
incurred by him as incident to the sale or any attempted sale, or
otherwise; and secondly, in discharge of the mortgage money, interest
and costs, and other money, if any, due under the mortgage; and the
residue of the money so received shall be paid to the person entitled to
the mortgaged property, or authorised to give receipts for the proceeds
of the sale thereof.

44. (l) The power of sale conferred by this Act may be exercised by
any person for the time being entitled to receive and give a discharge for
the mortgage money.

(2) The power of sale conferred by this Act does not affect the
right of foreclosure.

(3) The mortgagee shall not be answerable for an involuntary
loss happening in or about the exercise or execution of the power of sale
conferred by this Act or of any trust connected therewith or, as regards
mortgages executed after 31st December 1911, of any power or provi-
sion contained in the mortgage deed.

(4) At any time after the power of sale conferred by this Act has
become exercisable, the person entitled to exercise the same may
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demand and recover from any person, other than a person having, in the
mortgaged property an estate, interest or right in priority to the mort-
gage, all the deeds and documents relating to the property, or to the title
thereto, which a purchaser under the power of sale would be entitled to
demand and recover from him.

45. (1) The receipt in writing of a mortgagee shall be a sufficient Mo~gagee'.s.

di h ~ . . d th f al -~ d b receIpt suffiCientsc arge .lor any money ansmg un er e power 0 s e COlllerre y discharge.

this Act, or for any money or securities comprised in his mortgage or
arising thereunder; and a person paying or transferring the same to the
mortgagee shall not be concerned to enquire whether any money
remains due under the mortgage.

(2) Money received by a mortgagee under this mortgage, or Application.of

f: th d f . . . d' hi hall be money receivedrom e procee s 0 secunties compnse m s mortgage, s under mort a e.

applied in like manner as in this Act directed respecting money received g g

by him arising from a sale under the power of sale conferred by this Act;
but with this variation, that the costs, charges and expenses payable
shall include the costs, charges and expenses properly incurred of
recovering and receiving the money or securities, and of conversion of
securities into money, instead of those incident to sale.

46. (1) The amount of an insurance effected by amortgagee against Am~unt. and
• • apphcauon of

loss or damage by fire under the power m that behalf conferred by this insurance money.

Act shall not exceed the amount specified, in the mortgage deed or, if
no amount is therein specified, two third parts of the amount that would
be required, in case of total destruction to restore the property insured.

(2) An insurance shall not, under the power conferred by this
Act, be effected by a mortgagee in any of the following cases:

(a) where there is a declaration in the mortgage deed that no
insurance is required;

(b) where an insurance is kept up by or on behalf of the
mortgagor in accordance with the mortgage deed;

(c) where the mortgage deed contains no stipulation re-
specting insurance, and an insurance is kept up by or on
behalf of the mortgagor with the consent of the mortga-
gee to the amount to which the mortgagee is by this Act
authorised to insure.

(3) All money received on an insurance of mortgaged property
against loss or damage by fire or otherwise effected under this Act or on
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an insurance for the maintenance of which the mortgagor is liable under
the mortgage deed, shall if the mortgagee so requires, be applied by the
mortgagor in making good the loss or damage in respect of which the
money is received.

(4) Without prejudice to any obligation to the contrary imposed
by law or by special contract, a mortgagee may require that all money
received on an insurance of mortgaged property against loss or damage
by fire or otherwise effected under this Act, or on an insurance for the
maintenance of which the mortgagor is liable under the mortgage deed,
be applied in or towards the discharge of the mortgage money.

Appointment, 47. (1) A mortgagee entitled to appoint a receiver under the power
~:=~tion and in that behalf conferred by this Act shall not appoint a receiver until he
duties of has become entitled to exercise the power of sale conferred by this Act,
receiver. but may then, by writing under his hand, appoint such person as he

thinks fit to be receiver.
(2) A receiver appointed under the powers conferred by this Act

shall be deemed to be the agent of the mortgagor; and the mortgagor
shall be solely responsible for the receiver's acts or defaults unless the
mortgage deed otherwise provides.

(3) The receiver shall have power to demand and recover all the
income of which he is appointed receiver by action, distress, or other-
wise in the name either of the mortgagor or of the mortgagee to the full
extent of the estate or interest which the mortgagor could dispose of, and
to give effectual receipts accordingly for the same, and to exercise any
powers which may have been delegated to him by the mortgagee
pursuant to this Act.

(4) A person paying money to the receiver shall not be con-
cerned to inquire whether any case has happened to authorise the
receiver to act.

(5) The receiver may be removed, and a new receiver may be
appointed, from time to time by the mortgagee by writing under his
hand.

(6) The receiver shall be entitled to retain out of any money
received by him for his remuneration and in satisfaction of all costs,
charges and expenses incurred by him as receiver, a commission at such
rate, not exceeding eight per cent on the gross amount of all money
received as is specified in his appointment, and if no rate is so specified,
then at the rate of eight per cent on that gross amount or at such rate as



the Court thinks fit to allow, on application made by him for that
purpose.

(7) The receiver shall, if so directed in writing by the mortga-
gee, insure to the extent, if any, to which the mortgagee might have
insured and keep insured against loss or damage by fire out of the money
received by him, any buildings, effects or property comprised in the
mortgage, whether affixed to the freehold or not being of an insurable
nature.

(8) Subject to the provisions of this Act as to the application of
insurance money, the receiver shall apply all money received by him as
follows:

(a) in discharge of all rents, taxes and outgoings whatever
affecting the mortgaged property;

(b) in keeping down all annual sums or other payments and
the interest on all principal sums, having priority to the
mortgage in right whereof he is receiver,

(c) in payment of his commission and of the premiums on
fire, life or other insurances, if any, properly payable
under the mortgage deed or under this Act, and the cost
of executing necessary repairs directed in writing by the
mortgagee;

(d) in payment of the interest accruing due in respect of any
principal money due under the mortgage; and

(e) in or towards discharge of the principal money if so
directed in writing by the mortgagee,

and shall pay the residue, if any, of the money received by him to the
person who, but for the possession of the receiver, would have been
entitled to receive the income of which he is appointed receiver, or who
is otherwise entitled to the mortgaged property.

48. (1) Where, in a mortgage, or an obligation for payment of Eff~~ of advance

money or a transfer of a mortgage or of such an obligation, the sum, or ~~~omt accoWlt,

any part of the sum, advanced or owing is expressed to be advanced by
or owing to more persons than one out of money, or as money belonging
to them on a joint account, or a mortgage, or such an obligation, or such
a transfer is made to more persons than one, jointly, and not in shares,
the mortgage money, or other money, or money's worth for the time
being due to those persons in the mortgage or obligation shall be



deemed to be and remain money or money's worth belonging to those
persons on a joint account, as between them and the mortgagor or
obligator, and the receipt in writing of the survivors or last survivor of
them, or of the personal representatives of the last survivor, shall be a
complete discharge for all money or money's worth for the time being
due, notwithstanding any notice to the payer of a severance of the joint
account

(2) This section applies if and so far as a contrary intention is not
expressed in the mortgage, obligation or transfer, and has effect subject
to the terms of the mortgage, obligation or transfer, and to the provisions
therein contained.

(3) This section applies to any mortgage, obligation or transfer
made after 31st December 1881.

Sale of mort- . 49. (1) Any person entitled to redeem mortgaged property may
~:: i;;peny In have a judgment or order for sale instead of for redemption in an action
redemption or brought by him either for redemption alone, or for sale alone, or for sale
foreclosure. or redemption in the alternative.

(2) In any action, whether for foreclosure, or for redemption, or
for sale, or for the raising and payment in any manner of mortgage
money, the Court, on the request of the mortgagee, or of any person
interested either in the mortgage money or in the right of redemption,
and, notwithstanding that -

(a) any other person dissents, or

(b) the mortgagee or any person so interested does not
appear in the action,

and without allowing any time for redemption or for payment of any
mortgage money, may direct a sale of the mortgaged property on such
terms as it thinks fit, including the deposit in Court of a reasonable sum
fixed by the Court to meet the expenses of sale and to secure perform-
ance of the terms.

(3) But, in an action brought by a person interested in the right
of redemption and seeking a sale, the Court may, on the application of
any defendant, direct the plaintiff to give the conduct of the sale to any
defendant, and may give such directions as it thinks fit respecting the
costs of the defendants or any of them.

(4) In any case within this section the Court may, if it thinks fit,
direct a sale without previously determining the priorities of
encumbrancers.



(5) For the purposes of this section the Court may, in favour of
a purchase, make a vesting order conveying the mortgaged property, or
appoint a person to do so, subject or not to any encumbrance, as the
Court may think fit

PART IV

STATUTORY MORTGAGES

50. (1) A mortgage of freehold or leasehold land may be made by Fonn of statutoI)'

a deed expressed to be made by way of statutory mortgage, being in the mortgage.

form given in Part I of the Second Schedule, with such variation and Second Schedule

additions, if any, as circumstances may require, and the provisions of Part I.

this section shall apply thereto.

(2) There shall be deemed to be included, and there shall by
virtue of this Act be implied, in the mortgage deed -

(A) A covenant with the mortgagee by the person ex- Implied covenant.

pressed therein to convey as mortgagor to the effect following,
namely-

That the mortgagor will, on the stated day, pay to the
mortgagee the stated mortgage money, with interest
thereon in the meantime, at the stated rate, and will
thereafter, if and as long as the mortgage money or any
part thereof remains unpaid, pay to the mortgagee
interest thereon, or on the unpaid part thereof, at the
stated rate, by equal quarterly payments, the first thereof
to be made at the end of three calendar months from the
day stated for payment of the mortgage money;

(B) A proviso to the effect following, namely - Implied proviso
for redemption.

That if the mortgagor, on the stated day, pays to the
mortgagee the stated mortgage money, with interest
thereon in the meantime, at the stated rate, the mortgagee
at any time thereafter, at the request and cost of the
mortgagor, shall re-convey the mortgaged property to
the mortgagor, or as he shall direct.

51. (1) A transfer of a statutory mortgage may be made by a deed Fonns of

expressed to be made by way of statutory transfer of mortgage, being statutoI)' transfer
• of mortgage.
m such one of the three forms (A), (B) or (C) given in Part II of the Second Schedule

Second Schedule as may be appropriate to the case, with such variations Part II.
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and additions, if any, as circumstances may require, and the provisions
of this section shall apply thereto.

(2) In whichever of those three forms the deed of transfer is
made, it shall have effect as follows:

(a) there shall become vested in the person to whom the
benefit of the mortgage is expressed to be transferred,
who, with his executors, administrators and assigns, is
hereafter in this section designated the transferee, the
right to demand, sue for, recover, and give receipts for
the mortgage money, or the unpaid part thereof and the
interest then due, if any, and thenceforth to become due
thereon, and the benefit of all securities for the same,
and the benefit of and the right to sue on all covenants
with the mortgagee, and the right to exercise all powers
of the mortgagee;

(b) all the estate and interest, subject to redemption, of the
mortgagee in the mortgaged land shall vest in the
transferee, subject to redemption.

(3) If the deed oftransferis made in the form (B), there shall also
be deemed to be included, and there shall, by virtue of this Act, be
implied therein, a covenant with the transferee by the person expressed
to join therein as covenantor to the effect following:

That the covenantor will, on the next of the days by the
mortgage deed fixed for payment of interest, pay to the
transferee the stated mortgage money, or so much
thereof as then remains unpaid, with interest thereon, or
on the unpaid part thereof, in the meantime, at the stated
rate in the mortgage deed; and will thereafter, as long as
the mortgage money or any part thereof remains unpaid,
pay to the transferee interest on that sum, or the unpaid
part thereof, at the same rate, on the successive days by
the mortgage deed fixed for payment of interest.

(4) If the deed of transfer is made in the form (C), it shall, by
virtue of this Act, operate not only as a statutory transfer of mortgage,
but also as a statutory mortgage, and the provisions of this section shall
have effect in relation thereto accordingly.

52. In a deed of statutory mortgage, or of statutory transfer of
mortgage, where more persons than one are expressed to convey as



mortgagors, or to join as covenantors, the implied covenant on their part
shall be deemed to be a joint and several covenant by them; and where
there are more mortgagees or more transferees than one, the implied
covenant with them shall be deemed to be a covenant with them jointly,
unless the amount secured is expressed to be secured to them in shares
or distinct sums, in which latter case the implied covenant with them
shall be deemed to be a covenant with each severally in respect of the
share or distinct sum secured to him.

53. A re-conveyance of a statutory mortgage may be made by a deed
expressed to be made by way of statutory re-conveyance of mortgage,
being in the form given in Part III of the Second Schedule, with such
variations and additions, if any, as circumstances may require.

Form of
reconveyance of
statutory
mortgage.
Second Schedule
Part III.

PART V

RENT-CHARGES

54. (l) Where a person is entitled to receive out of any land, or out Remedies for

of the income of any land, any annual sum, payable half-yearly or =::~~u:s
otherwise, whether charged on the land or on the income of the land, and charged on land.

whether by way of rent -charge or otherwise, not being rent incident to
a reversion, then, subject and without prejudice to all estates, interests
and rights having priority to the annual sum, the person entitled to
receive the same shall have such remedies for recovering and compel-
ling payment of the same as are described in this section, as far as those
remedies might have been conferred by the instrument under which the
annual sum arises, but not further.

(2) If at any time the annual sum or any part thereof is unpaid Entry and

for twenty-one days next after the time appointed for any payment in ddistr~int on 21
ays arrears.

respect thereof, the person entitled to receive the annual sum may enter
into and distrain on the land charged or any part thereof, and dispose
according to law of any distress found, to the intent that thereby or
otherwise the annual sum and all arrears thereof, and all costs and
expenses occasioned by non-payment thereof, may be fully paid.

(3) If at any time the annual sum or any part thereof is unpaid Entry i~to

fi fi d th " . possessIOn on 40or orty ays next after e time appomted for any payment m respect days' arrears.

thereof, then, although no legal demand has been made for payment
thereof, the person entitled to receive the annual sum may enter into
possession of and hold the land charged or any part thereof, and take the
income thereof, until thereby or otherwise the annual sum and all arrears
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thereof due at the time of his entry, or afterwards becoming due during
his continuance in possession, and all costs and expenses occasioned by
non-payment of the annual sum, are fully paid; and such possession
when taken shall be without impeachment of waste.

(4) In the like case the person entitled to the annual charge,
whether taking possession or not, may also by deed demise the land
charged, or any part thereof, to a trustee for a term of years, with or
without impeachment of waste, on trust, by mortgage, or sale, or demise,
for all or any part of the term, of the land charged, or of any part thereof
or by receipt of the income thereof, or by all or any of those means, or
by any other reasonable means, to raise and pay the annual sum and all
arrears thereof due or to become due, and all costs and expenses
occasioned by non-payment of the annual sum, or incurred in compel-
ling or obtaining payment thereof, or otherwise, relating thereto, includ-
ing the costs of the preparation and execution of the deed of demise, and
the costs of the execution of the trusts of that deed; and the surplus, if
any, of the money raised, or of the income received, under the trusts of
that deed shall be paid to the person for the time being entitled to the land
therein comprised in reversion immediately expectant on the term
thereby created.

(5) It is hereby declared that the rule oflaw relating to perpetui-
ties does not apply to any powers or remedies conferred by this section,
nor to the same or like powers or remedies conferred by any instrument
for recovering or compelling the payment of any annual sum within the
meaning of this section.

(6) The powers and remedies conferred by this section are
exercisable whether the annual sum is created under a power contained
in an instrument corning into operation before or after the commence-
mentofthis Act, and take effect unless the instrument creating the power
or under which the annual sum is created otherwise directs.

(7) This section applies to powers and remedies conferred by or
implied in an instrument executed before as well as after the commence-
ment of this Act.

PARTYI
POWERS OF ATTORNEY

55. (1) The donee of a power of attorney may, if he thinks fit,
execute or do any assurance, instrument or thing in and with his own
name and signature, and his own seal where sealing is required, by the



authority of the donor of the power; and every assurance, instrument
and thing so executed and done shall be as effectual in law, to all intents,
as if it had been executed or done by the donee of the power in the name
and with the signature and seal of the donor thereof.

(2) This section applies to powers of attorney created by
instruments executed either before or after the commencement of this
Act.

56. (1) Any person making any payment or doing any act in good Payment by
~ .th . f f hall be li bl . attorney under.la! ill pursuance 0 a power 0 attorney s not a e ill respect power without

of the payment or act by reason that before the payment or act the donor notice of death,

of the power had died or become subject to disability or bankrupt, or had etc.

revoked the power, if the fact of death, disability, bankruptcy or
revocation was not at the time of the payment or act known to the person
making or doing the same.

(2) This section does not affect any right against the payee of
any person interested in any money so paid; and that person shall have
the like remedy against the payee as he would have had against the payor
if the payment had not been made by him.

(3) This section applies only to payment and acts made and
done after 31st December 1881.

57. (l) If a power of attorney given for valuable consideration is in ~eet of

th . . th d be . bl th . Irrevocable powere InStrument creating e power expresse to urevoca e en, ill of attorney for

favour of a purchaser - value.

(a) the power shall not be revoked at any time, either by
anything done by the donor of the power without the
concurrence of the donee of the power, or by the death,
disability or bankruptcy of the donor of the power; and

(b) any act done at any time by the donee of the power in
pursuance of the power shall be as valid as if anything
done by the donor of the power without the concurrence
of the donee of the power, or the death, disability or
bankruptcy of the donor or the power, had not been
done or happened; and

(c) neither the donee of the power nor the purchaser shall at
any time be prejudicially affected by notice of anything
done by the donor of the power without the concurrence

L.R.O.1I1991
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of the donnee of the power, or of the death, disability or
bankruptcy of the donor of the power.

(2) This section applies to powers of attorney created by instru-
ments executed after 31st December 1881.

58. (1) If a power of attorney, whether given for valuable consid-
eration or not, is in the instrument creating the power expressed to be
irrevocable for a fixed time therein specified, not exceeding one year
from the date of the instrument, then, in favour of a purchaser -

(a) the power shall not be revoked for and during that fixed
time either by anything done by the donor of the power
without concurrence of the donee of the power, or by the
death, disability or bankruptcy of the donor of the
power, and

(b) any act done within that fixed time by the donee of the
power in pursuance of the power shall be as valid as if
anything done by the donor of the power without the
concurrence of the donee of the power, or the death,
disability or bankruptcy of the donor of the power had
not been done or happened; and

(c) neither the donee of the power nor the purchaser shall at
any time be prejudicially affected by notice either
during or after that fixed time of anything done by the
donor of the power during that fixed time without the
concurrence of the donee of the power, or of the death,
disability or bankruptcy of the donor of the power
within that fixed time.

(2) This section applies to powers of attorney created by instru-
ment executed after 31st December 1881.

59. Every power of attorney not falling within the provisions of
section 57 or section 58, registered in the office of the Registrar of
Deeds, shall, unless a contrary intention appears therein, continue in
force until the revocation of such power by the principal shall be
registered, or an entry is made thereon as hereinafter provided, and
every act, deed or instrument of the attorney after revocation and before
registration of revocation shall be valid in favour of any person bonafide
and without notice dealing with the attorney in the name of the principal.



60. Every power of attorney may be revoked by the registration of Power of anomey

d ed kin th b ... d th h d f how revoked.any e revo g e same, or y an entry m wnttng un er e an 0
the Registrar of Deeds on the power of attorney registered in his office
of the death, unsoundness of mind or bankruptcy of the principal upon
evidence by statutory declaration sufficient to satisfy the Registrar of
Deeds of such death or disability.

PART VII

CONTINGENT INTERESTS

61. All rights and interests in land may be disposed of, including - Co~gent or
other mterests.

(a) a contingent, executory or future equitable interest in any
land, or a possibility coupled with an interest in any land,
whether or not the object of the gift or limitation of such
interest or possibility be ascertained;

(b) the right of entry into or upon land, whether immediate or
future, and whether vested or contingent.

62. (1) A contingent remainder shall be deemed to be capable of Cont~gent
taking effect notwithstanding the detennination by forfeiture, surrender remamder.

or merger of any preceding estate of freehold in the same manner in all
respects as if such determination had not happened.

(2) Every contingent remainder which would have been valid
as a springing or shifting use had it not had a sufficient estate to support
it as a contingent remainder, shall, in the event of the particular estate
detennining before the contingent remainder vests, be capable oftaking
effect in all respects as if the contingent remainder had originally been
created as a springing or shifting use.

63. (1) Where there is a person entitled to land for an estate in fee Restriction on

or for a tenn of years absolute or determinable on life, or fortenn of life , ~:~~o~s.
with an executory limitation over on default or failure of all or any of
his issue, whether within or at any specified period of time or not, that
executory limitation shall be or become void and incapable of taking
effect, if and as soon as there is living any issue who has attained the age
of twenty-one years, of the class on default or failure whereof the
limitation over was to take effect.

(2) This section applies only where the executory limitation is
contained in an instrument coming into operation after 31st December
1881.
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PART VIII

LEASES

64. Where a reversion expectant on a lease ofland is surrendered or
merged, the estate or interest which as against the lessee for the time
being confers the next vested right to the land, shall be deemed the
reversion for the purpose of preserving the same incidents and obliga-
tions as would have affected the original reversion had there been no
surrender or merger thereof.

65. (1) Notwithstanding the severance by conveyance, surrender or
otherwise of the reversionary estate in any land comprised in a lease, and
notwithstanding the avoidance or cessorin any other manner of the term
granted by a lease as to part only of the land comprised therein, every
condition or right of re-entry and every other condition contained in the
lease shall be apportioned and shall remain annexed to the severed parts
of the reversionary estate as severed, and shall be in force with respect
to the term in the part of the land as to which the term remains subsisting,
as the case may be, had alone originally been comprised in the lease.

(2) This section applies only to a lease made after 31st Decem-
ber 1881.

66. (I) Rent reserved by a lease, and the benefit of every covenant
or provision therein contained, having reference to the subject matter
thereof, and on the lessee's part to be observed and performed, and every
condition of re-entry and other condition therein contained shall be
annexed and incident to and shall go with the reversionary estate in the
land, or in any part thereof, immediately expectant on the term granted
by the lease, notwithstanding severance of that reversionary estate, and
without prejudice to any liability affecting a covenantor or his estate.

(2) Any such rent, covenant or provision shall be capable of
being recovered, received, enforced and taken advantage of, by the
person from time to time entitled, subject to the term, to the income of
the whole or any part, as the case may require, of the land leased.

(3) Where that person becomes entitled by conveyance or
otherwise, such rent, covenant or provision may be recovered, received,
enforced or taken advantage of by him notwithstanding that he becomes
so entitled after the condition of re-entry or forfeiture has become
enforceable but his subsection does not render enforceable any condi-



tion of re-entry or other condition waived or released before such person
becomes entitled as aforesaid,

(4) 1bis section applies to leases made before or after the
commencement of this Act, but does not affect the operation of -

(a) any severance of the reversionary estate, or
(b) any acquisition by conveyance or otherwise of the right

to receive or enforce any rent, covenant or provision,
effected before the commencement of this Act.

67. (l) The obligation under a condition or of a covenant entered Obligation of
, b 1 'th 4' th b' th 1 hall 'f lessor'smto ya essor WI relerence to e su ~ect-matterto e ease s ,1 covenants to run

and as far as the lessor has power to bind the reversionary estate with reversion.

immediately expectant on the term granted by the lease, be annexed and
incident to and shall go with that reversionary estate, or the several parts
thereof, notwithstanding severance of that reversionary estate, and may
be taken advantage of and enforced by the person in whom the term is
from time to time vested by conveyance, devolution in law, or other-
wise; and, if and as far as the lessor has power to bind the person from
time to time entitled to the reversionary estate, the obligation aforesaid
may be taken advantage of and enforced against any person so entitled.

(2) 1bis section applies to leases made before or after the
commencement of this Act, whether the severance of the reversionary
estate was effected before or after the commencement; but, where the
lease was made before 3 1st December 1881 ,nothingin this section shall
affect the operation of any severance of the reversionary estate effected
before that date.

(3) 1bis section takes effect without prejudice to any liability
affecting a covenantor or his estate,

68. (l) Where a licence is granted to a lessee to do any act, the Effect oflicences

licence, unless otherwise expressed, extends only - fe:::: to
(a) to the permission actually given;
(b) to the specific breach of any provision or covenant

referred to; or
(c) to any othermanerthereby specifically authorised to be

done;
and the licence does not prevent any proceeding for any subsequent
breach unless otherwise specified in the licence,



Nofmeto be
exacted for
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(2) Notwithstanding any such licence -

(a) all rights under covenants and powers of re-entry con-
tained in the lease remain in full force and are available
as against any subsequent breach of covenant, condi-
tion orothermaner not specifically authorisedorwaived,
in the same manner as if no licence had been granted;
and

(b) the condition or right of entry remains in force in all
respects as if the licence had not been granted save in
respect of the particular matter authorised to be done.

(3) Where in any lease there is a power or condition of re-entry
on the lessee assigning, subletting or doing any other specified act
without a licence, and a licence is granted -

(a) to anyone of two or more lessees to do any act or to deal
with his equitable share or interest;

(b) to any lessee, or to anyone of two or more lessees to
assign or underlet part only of the property, or to do any
act in respect of part only of the property,

the licence does not operate to extinguish the right of entry in case of any
breach of covenant or condition by the co-lessees of the other shares or
interests in the property, or by the lessee or lessees of the rent of the
property as the case may be in respect of such shares or interests or
remaining property, but the right of entry remains in force in respect of
the shares, interests or property not the subject of the licence.

(4) lbis section applies to licences granted after 12th August

69. In all leases containing a covenant, condition or agreement
against assigning, underletting or parting with the possession, ordispos-
ing of the land or property leased without licence or consent, the
covenant, condition or agreement shall, unless the lease contains an
express provision to the contrary, be deemed to be subject to a proviso
to the effect that no fine or sum of money in the nature of a fine shall be
payable for or in respect of the licence or consent; but this proviso does
not preclude the right to require the payment of a reasonable sum in
respect of any legal or other expense incurred in relation to the licence
or consent
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70. (1) A right of re-entry or forfeiture under any proviso or Restri~ions o~
. ul' . 1 ~ b h f di . . th and relief agamstStip ation ill a ease lor a reac 0 any covenant or con tion ill e forfeiture of

lease shall not be enforceable, by action or otherwise, unless and until leases and under-

the lessor serves on the lessee a notice _ leases.

(a) specifying the particular breach complained of; and

(b) if the breach is capable of remedy, requiring the lessee
to remedy the breach; and

(c) in any case requiring the lessee to make compensation
in money for the breach,

and the lessee fails, within a reasonable time thereafter, to remedy the
breach, if it is capable of remedy, and to make reasonable compensation
in money, to the satisfaction of the lessor, for the breach.

(2) Where a lessor is proceeding, by action or otherwise, to
enforce such a right of re-entry or forfeiture, the lessee may, in the
lessor's action, if any, or in any action brought by himself, apply to the
Court for relief; and the Court may grant or refuse relief, as the Court,
having regard to the proceedings and conduct of the parties under the
foregoing provisions of this section and to all the other circumstances,
thinks fit; and in case of relief may grant it on such terms, if any, as to
costs, expenses, damages, compensation, penalty or othelWise, includ-
ing the granting of an injunction to restrain any like breach in the future,
as the Court in the circumstances of each case thinks fit.

(3) Where a lessor is proceeding by action or otherwise to
enforce a right of re-entry or forfeiture under any covenant, proviso or
stipulation in a lease, or for non-payment of rent, the Court may, on
application by any person claiming as under-lessee any estate or interest
in the property comprised in the lease or any part thereof, either in the
lessor's action (if any) or in any action brought by such person for that
purpose, make an order vesting, for the whole term of the lease or any
less term, the property comprised in the lease or any part thereof in any
person entitled as under-lessee to any estate or interest in the property
upon such conditions as to execution of any deed, or other document,
payment of rent, costs, expenses, damages, compensation, giving
security, or otherwise, as the Court in the circumstances of each case
may think fit, but in no case shall any such under-lessee be entitled to
require a lease to be granted to him for any longer term than he had under
his original sub-lease.



(4) For the purpose of this section -

(a) "lease" includes an original or derivative under-lease;
also an agreement for a lease where the lessee has
become entitled to have his lease granted; also a grant
at a fee farm rent, or securing a rent by condition;

(b) "lessee" includes an original or derivative under-lessee,
and the persons deriving title under a lessee, also a
grantee under any such grant as aforesaid and the
persons deriving title under him;

(c) "lessor" includes an original or derivative under-lessor,
and the persons deriving title under a lessor, also a
person making such grant as aforesaid and the persons
deriving title under him;

(d) "under-lease" includes an agreement for an under-lease
where the under-lessee has become entitled to have his
under-lease granted;

(e) "under-lessee" includes any person deriving title under
an under-lessee.

(5) This section applies although the proviso or stipulation
under which the right of re-entry or forfeiture accrues is inserted in the
lease in pursuance of the directions of any Order or Act or other law.

(6) For the purposes of this section, a lease limited to continue
as long only as the lessee abstains from committing a breach of covenant
shall be and take effect as a lease to continue for any longer term for
which it could subsist, but determinable by aproviso for re-entry on such
a breach.

(7) This section does not extend -

(a) to a covenant or condition against the assigning, under-
letting, parting with the possession, or disposing of the
land leased; or to conditions for forfeiture on the bank-
ruptcy of the lessee, or on the taking in execution of the
lessee's interest; or

(b) in the case of a mining lease, to a covenant or condition
for allowing the lessor to have access to or inspect
books, accounts, records, weighing instruments or other
things, or to enter or inspect the mine or the workings
thereof.



(8) TIlis section shall not affect the law relating to re-entry or
forfeiture or relief in case of non-payment of rent.

(9) TIlis section applies to leases made either before or after the
commencement of this Act, and shall have effect notwithstanding any
stipulation to the contrary.

71. Where any actual waiver by a lessor or the persons deriving title Waiver o~ a

under him of the benefit of any covenant or condition in any lease is ::c:.ant m a
proved to have taken place in any particular instance, the waiver shall
not be deemed to extend to any instance, or to any breach of covenant
or condition save that to which the waiver specially relates, nor operate
as a general waiver of the benefit of any such covenant or condition.

72. (1) A lease may be surrendered with a view to the acceptance Surrend~r of a
.. lease withoutof a new lease illplace thereof, WIthout a surrender of any under-lease prejudice to

derived thereout. under-leases with
a view to the

(2) A new lease may be granted and accepted in place of any grant of a new

lease so surrendered without any such surrender of an under-lease as lease.

aforesaid, and the new lease operates as if all under-leases derived out
of the surrendered lease had been surrendered before the surrender of
that lease was effected.

(3) The lessee under the new lease and any person deriving title
under him is entitled to the same rights and remedies in respect of the
rent reserved by and the covenants, agreements and conditions con-
tained in any under-lease as if the original lease had not been surren-
dered but was or remained vested in him.

(4) Each under-lessee and any person deriving title under him
is entitled to hold and enjoy the land comprised in his under-lease
(subject to the payment of any rent reserved by and to the observance
of the covenants, agreements and conditions contained in the under-
lease) as if the lease out of which the under-lease was derived had not
been surrendered.

(5) The lessor granting the new lease and any person deriving
title under him is entitled to the same remedies, by distress or entry in
and upon the land comprised in any such under-lease for rent reserved
by or for breach of any covenant, agreement or condition contained in
the new lease (so far only as the rents reserved by or the covenants,
agreements or conditions contained in the new lease do not exceed or
impose greater burdens than those reserved by or contained in the
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original lease out of which the under-lease is derived) as he would have
had-

(a) if the original lease had remained on foot; or

(b) if a new under-lease derived out of the new lease had
been granted to the under-lessee or a person deriving
title under him,

as the case may require.

(6) This section does not affect the powers of the Court to give
relief against forfeiture.

73. (1) Where land is subject to a lease-
(a) the conveyance of a reversion in the land expectant on

the detennination of the lease; or
(b) the creation or conveyance of a rent-charge to issue or

issuing out of the land,
shall be valid without any attornment of the lessee:

Nothing in this subsection -
(i) affects the validity of any payment of rent by the

lessee to the person making the conveyance or grant
before notice of the conveyance or grant is given to
him by the person entitled thereunder; or

(ii) renders the lessee liable for any breach of covenant
to pay rent, on account of his failure to pay rent to the
person entitled under the conveyance or grant be-
fore such notice is given to the lessee.

(2) An attornment by the lessee in respect of any land to aperson
claiming to be entitled to the interest in the land of the lessor, ifmade
without the consent of the lessor, is void.

This subsection does not apply to an attornment -
(a) made pursuant to a judgment of a court of competent

jurisdiction; or
(b) to a mortgagee, by a lessee holding under a lease from

the mortgagor where the right of redemption is barred;
or

(c) to any other person rightfully deriving title under the
lessor.



74. (1) Where in the intended exercise of any power of leasing, Leues invali-

whether conferred by an Act or any other instrument, a lease (in this ::'::n~~~
section referred to as an invalid lease ) is granted, which by reason of any ance with terms
failure to comply with the terms of the power is invalid, then _ of ~wers under

which they are
(a) as against the person entitled after the determination of granted.

the interest of the grantor to the reversion; or
(b) as against any other person who, subject to any lease

properly granted under the power, would have been
entitled to the land comprised in the lease,

the lease, if it was made in good faith, and the lessee has entered
thereunder, shall take effect in equity as a contract for the grant, at the
request of the lessee, of a valid lease under the power, of like effect as
the invalid lease, subject to such variations as may be necessary in order
to comply with the terms of the power; but a lessee under an invalid lease
shall not, by virtue of any such implied contract, be entitled to obtain a
variation of the lease if the other persons who would have been bound
by the contract are willing and able to confirm the lease without
variation.

(2) Where a lease granted in the intended exercise of such a
power is invalid by reason of the grantor not having power to grant the
lease at the date thereof, but the grantor's interest in the land comprised
therein continues after the time when he might, in the exercise of the
power, have properly granted a lease in the like terms, the lease shall
take effect as a valid lease in like manner as if it had been granted at that
time.

(3) Where during the continuance of the possession taken
under an invalid lease the person for the time being entitled, subject to
such possession, to the land comprised therein or to the rents and profits
thereof, is able to confirm the lease without variation, the lessee, or other
person who would have been bound by the lease had it been valid shall,
at the request of the person so able to confirm the lease, be bound to
accept a confirmation thereof, and thereupon the lease shall have effect
and be deemed to have had effect as a valid lease from the grant thereof.
Confirmation under this subsection may be by a memorandum in
writing signed by or on behalf of the persons respectively confinning
and accepting the confirmation of the lease.

(4) Where a receipt or a memorandum in writing confirming an
invalid lease is, upon or before the acceptance of rent thereunder, signed
by or on behalf of the person accepting the rent, that acceptance shall,
as against that person, be deemed to be a confirmation of the lease.
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(5) The foregoing provisions of this section do not affect
prejudicially -

(a) any right of action or other right or remedy to which, but
for those provisions or any enactment replaced by those
provisions, the lessee named in an invalid lease would
or might have been entitled under any convenant on the
part of the grantor for title or quiet enjoyment contained
therein or implied thereby; or

(b) any right of re-entry or other right or remedy to which,
but for those provisions or any enactment replaced
thereby, the grantor or other person for the time being
entitled to the reversion expectant on the termination of
the lease, would or might have been entitled by reason
of any breach of the covenants, conditions or provisions
contained in the lease and binding on the lessee.

(6) Where a valid power of leasing is vested in or may be
exercised by a person who grants a lease which, by reason of the
determination of the interest of the grantor or otherwise, cannot have
effect and continuance according to the terms thereof independently of
the power, the lease shall for the purposes of this section be deemed to
have been granted in the intended exercise of the power although the
power is not referred to in the lease.

(7) This section does not apply to a lease of land held on
charitable, ecclesiastical or public trusts.

(8) This section takes effect without prejudice to the provision
in this Act for the grant of leases in the name and on behalf of the estate
owner of the land affected.

PART IX

POWERS

75. A person to whom any power, whether coupled with an interest
or not, is given, may by deed release or contract not to exercise the
power.

76. (1) A person to whom any power, whether coupled with an
interest or not, is given, may by deed disclaim the power and, after
disclaimer, shall not be capable of exercising or joining in the exercise
of the power.



(2) On such disclaimer, the power may be exercised by the
other person or persons, or the survivor or survivors of the other
persons, to whom the power is given, unless the contrary is expressed
in the instrument creating the power.

77. (1) A deed executed and attested in the manner in which deeds Execution of

are required by law to be executed and attested is, so far as respects the :::e::ry.
execution and attestation thereof, a valid execution of a power of
appointment by deed or by any instrument in writing, not testamentary,
notwithstanding that it is expressly required that a deed or instrument
in writing, made in exercise of the power, is to be executed or attested
with some additional or other form of execution or attestation or
solemnity.

(2) This section does not operate to defeat any direction in the
instrument creating the power that -

(a) the consent of any particular person is to be necessary
to a valid execution;

(b) in order to give validity to any appointment, any act is
to be performed having no relation to the mode of
executing and attesting the instrument.

(3) This section does not prevent the donee of a power from
executing it in accordance with the power by writing or otherwise than
by an instrument executed and attested as a deed; and where a power is
so executed this section does not apply.

(4) This section applies to appointments by deed made after
12th August 1859.

78. Where under a power of sale a bonafide sale is made of an estate Sale under power
·th th . be th th· 1 hed th d th not to be avoidedWI e tnn r ereon or any 0 er artlc es attac ereto, an e by mistaken

tenant for life or any other party to the transaction is, by mistake, payment to tenant
allowed to receive for his own benefit a portion of the purchase money for life.

as the value of the timber or other articles, the Court may, upon any
action brought or application made in a summary way, as the case may
require or permit, declare that, upon payment by the purchaser, or the
claimant under him, of the full value of the timber and articles at the time
of sale, with such interest thereon as the Court shall direct, and the
settlement of the said principal moneys and interest, under the direction
of the Court, upon such parties as, in the opinion of the Court, are
entitled thereto, the said sale ought to be established; and upon such
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payment and settlement being made accordingly, the Court may declare
that the said sale is valid, and thereupon the legal estate shall vest and
go in like manner as if the power had been duly executed, and the costs
of the said application as between solicitor and client shall be paid by the
purchaser or the claimant under him.

79. This Part applies to powers created or arising either before or
after the commencement of this Act.

PART X

MARRIED WOMEN AND INFANTS

MARRIED WOMEN

Power for Court SO. Where a manied woman is restrained from anticipation or from
to bind interest of ali .. f . .. bel
married woman. enation m respect 0 any property or any mterest m property ong-

ing to her, or is by law unable to dispose of or bind such property or her
interest therein, including a reversionary interest arising under her
maniage settlement, the Court may, if it thinks fit, where it appears to
the Court to be for her benefit, by judgment or order, with her consent,
bind her interest in such property.

Power of
attorney granted
by married
woman.

Management of
land during
minority or
pending
contingency .

81. (1) A manied woman, whether an infant or not, has power, as
if she were unmanied and offull age, by deed, to appoint an attorney on
her behalf for the purpose of executing any deed or doing any other act
which she might herself execute or do, and the provisions of this Act
relating to instruments creating powers of attorney apply thereto.

(2) This section applies to deeds executed before or after the
commencement of this Act.

82. (1) If and as long as any person who is entitled to a beneficial
interest in possession affecting land is an infant, the trustees appointed
for this purpose by the settlement, or if there are none so appointed, then
the trustees of the settlement, unless the settlement or the order of the
Court whereby they or their predecessors in office were appointed to be
such trustees expressly provides to the contrary, or if there are none, then
any persons appointed as trustees for this purpose by the Court on the
application of a guardian or next friend of the infant, may enter into and



continue in possession of the land on behalf of the infant, and in every
such case the subsequent provisions of this section shall apply.

(2) The trustees shall manage or superintend the management
of the land, with full power -

(a) to fell timber or cut underwood from time to time in the
usual course for sale, or for repairs or otherwise;

(b) toereet, pull down, rebuild, and repair houses, and other
buildings and erections;

(c) to continue the working of mines, minerals, and quar-
ries which have usually been worlc.ed;

(d) to drain or otherwise improve the land or any part
thereof;

(e) to insure against loss by fire;
(f) to make allow,ances to and arrangements with tenants

and others;
(g) to determine tenancies and to accept surrenders of

leases and tenancies; and
(h) generally to deal with the land in a proper and due

course of management,
but so that, where the infant is impeachable for waste, the trustees shall
not commit waste, and shall cut timber on the same terms only, and
subject to the same restrictions on and subject to which the infant could,
if of full age, cut the same.

(3) The trustees may from time to time, out of the income of the
land, including the produce of the sale of timber and underwood, pay the
expenses incurred in the management, or in the exercise of any power
conferred by this section, or otherwise in relation to the land, and all
outgoings not payable by any tenant or other person, and shall keep
down any annual sum, and the interest of any principal sum, charged on
the land.

(4) Where the infant's estate or interest is an undivided share of
land, the powers of this section relative to the land may be exercised
jointly with persons entitled to possession of, or having power to act in
relation to, the other undivided share or shares.

(5) This section has effect subject to an express appointment by
the settlement, or the Court, of trustees for the purposes of this section
or of any enactment replaced by this section.
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(6) (a) Where any person is contingently entitled to land, this
section shall, subject to any prior interests or charges affecting that land,
apply until his interest vests, or, ifhis interest vests during his minority,
until he attains the age of twenty one years.

(b) Paragraph (a) applies only where a person becomes
contingently entitled under an instrument coming into operation after
31st December 1881.

(7) This section applies only if and as far as a contrary intention
is not expressed in the instrument, if any, under which the interest of the
infant or person contingently entitled as aforesaid arises, and has effect
subject to the terms of that instrument and to the provisions therein
contained.

PART XI

VOIDABLE DISPOSITIONS

83. (1) Save as provided in this section, every conveyance of
property made, whether before or after the commencement of this Act,
with intent to defraud creditors, shall be voidable at the instance of any
person thereby prejudiced.

(2) This section does not affect the operation of a disentailing
assurance, or the law of bankruptcy for the time being in force.

(3) This section does not extend to any estate or interest in
property conveyed for valuable consideration and in good faith to any
person not having, at the time of the conveyance, notice of the intent to
defraud creditors.

84. (1) Every voluntary disposition of land made with intent to
defraud a subsequent purchaser is voidable at the instance of that
purchaser.

(2) For the purposes of this section, no voluntary disposition,
whenever made, shall be deemed to have been made with intent to
defraud by reason only that a subsequent disposition for valuable
consideration was made, if such subsequent disposition was made after
28th June 1893.

(3) In this section, the expression "disposition" includes a
transfer under the provisions of the Title by Registration Act and also
includes every mode of conveyance or disposition mentioned or re-
ferred to in the Act 27, Elizabeth, Chapter 4.
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PART XII

NOTICE

85. (1) A purchaser shall not be prejudicially affected by notice of Restricti~n on
. ~ thin un! COIlstructtveany mstrument, lact or g ess - notice.

(a) it is within his own knowledge, or would have come to
his knowledge, if such enquiries and inspections had
been made as ought reasonably to have been made by
him; or

(b) in the same transaction with respect to which a question
of notice to the purchaser arises, it has come to the
knowledge of his counsel, as such, or of his solicitor or
other agent, as such, or would have come to the knowl-
edge of his counsel, solicitor or other agent, as such, if
such enquiries and inspections had been made as ought
reasonably to have been made by the counsel, solicitor
or other agent.

(2) This section shall not exempt a purchaser from any liability
under, or any obligation toperfonn or observe, any covenant, condition,
provision, or restriction contained in any instrument under which his
title is derived, mediately or immediately; and such liability or obliga-
tionmay be enforced in the same manner and to the same extent as if this
section had not been enacted.

(3) A purchaser shall not, by reason of anything in this section,
be affected by notice in any case where he would not have been so
affected if this section had not been enacted.

(4) This section applies to purchases made either before or after
the commencement of this Act.

86. (1) Any notice required or authorised by this Act to be served Regula~ions .
shall be in writing. respectmg notice.

(2) Any notice required or authorised by this Act to be served
on a lessee or mortgagor shall be sufficient, although only addressed to
the lessee or mortgagor by that designation, without his name, or
generally to the persons interested, without any name, and notwith-
standing that any person to be affected by the notice is absent, under
disability, unborn, or unascertained.

(3) Any notice required or authorised by this Act to be served
shall be sufficiently served ifit is left at the last known place of abode
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or business in the State of the lessee, lessor, mortgagee, mortgagor or
other person to be served, or, in case of a notice required or authorised
to be served on a lessee or mortgagor is affixed or left for him on the land
or any house or building comprised in the lease or mortgage, or, in case
of a mining lease, is left for the lessee at the office or counting-house of
the mine.

(4) Any notice required or authorised by this Act to be served
shall also be sufficiently served if it is sent by post in a registered letter
addressed to the lessee, lessor, mortgagee, mortgagor or other person to
be served, by name, at the aforesaid place of abode or business, office,
or counting-house, and if that letter is not returned through the Post
Office undelivered; and that service shall be deemed to be made at the
time at which the registered letter would in the ordinary course be
delivered.

(5) This section does not apply to notices served in proceedings
in the Court.

PART XIII
GENERAL

87. (1) The powers given by this Act to any person, and the
covenants, provisions, stipulations and words which under this Act are
to be deemed to be included or implied in any instrument, or are by this
Act made applicable to any contract for sale or other transaction, are and
shall be deemed in law proper powers, covenants, provisions, stipula-
tions and words, to be given by or to be contained in any such instrument,
or to be adopted in connection with or applied to, any such contract or
transaction, and a solicitor shall not be deemed guilty of neglect or
breach of duty, or become in any way liable, by reason of his omitting,
in good faith, in any such instrument, or in connection with any such
contract or transaction, to negative the giving, inclusion, implication or
application of any of those powers, covenants, provisions, stipulations
or words, or to insert or apply any others in place thereof, in any case
where the provisions of this Act would allow of his doing so.

(2) But, save as expressly provided by this Act, nothing in this
Act shall be taken to imply that the insertion in any such instrument, or
the adoption in connection with, or the application to, any contract or
transaction, of any further or other powers, covenants, provisions,
stipulations or words is improper.
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(3) Where the solicitor is acting for trustees, executors or other
persons in a fiduciary position, those persons shall also be protected in
like manner.

(4) Where such persons are acting without a solicitor, they shall
also be protected in like manner.

88. (1) Any person disposing of property or any interest therein for Fraudulent

th .. th concealment ofmoney or money's worth to a purchaser, or e soliCltororo er agent docwnents and

of such person, who - falsification of
pedigrees.

(a) conceals from the purchaser any instrument or encum-
brance material to the title; or

(b) falsifies any pedigree upon which the title may depend
in order to induce the purchaser to accept title offered
or produced,

with intent in any of such cases to defraud, is guilty of an offence and
liable to a fine and to imprisonment for two years.

(2) Any such person or his solicitor or agent is also liable to an
action for damages by the purchaser or the persons deriving title under
him for any loss sustained by reason of -

(a) the concealment of the instrument or encumbrance;
(b) any claim made by aperson under such pedigree whose

right was concealed by such falsification as aforesaid.
(3) In estimating damages, where the property or any interest

therein is recovered from the purchaser or the persons deriving title
under him, regard shall be had to any expenditure by him or them in
improvements of any land.

(4) No prosecution for any offence under this section shall be
commenced without leave of the Attorney General.

(5) Before leave to prosecute is granted there shall be given to
the person intended to be prosecuted such notice of the application for
leave to prosecute as the Attorney General may direct.

89. Where by any deed any lands are sold, mortgaged, leased, Consideration or

assigned or otherwise disposed of for valuable consideration, the full ::t,:e~1
consideration money or rent directly or indirectly paid, reserved, stated. Y

secured or agreed to be paid for the same shall be truly expressed in
words at length in or upon such deed, or the principal of such deeds if
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there be more than one. And if such full consideration money or rent is
not truly expressed as aforesaid, both the payer or the person agreeing
to pay the same, and the seller, lessor or person agreeing to accept the
same, shall forfeit the sum of seven hundred and fifty dollars, and shall
also be charged with the payment of five times the excess of fee which
would have been payable for such deed in respect of the full considera-
tionmoney in case the same had been truly expressed; and such penalty
and quintuple excess shall be deemed to constitute a debt due to the
State, and may be sued for and recovered accordingly:

Provided that if any party by this section made liable to the
payment of such penalty and quintuple excess as aforesaid, gives
information to the Registrar of Deeds whereby such penalty or quintuple
excess, or any part thereof, is recovered, the party giving the information
shall not only be indemnified and discharged from his liability, but may
also be rewarded by the Minister out of the penalty or quintuple excess
so recovered, to such extent as the Minister thinks proper. And where
any other person gives information whereby any such penalty or
quintuple excess is recovered, he may be rewarded in like manner.

90. Where the full consideration money or rent reserved is not truly
expressed in the manner by this Act directed, it shall be lawful, where
any money has been paid in the name of such consideration or rent, for
the payer, his executors or administrators, to recover back from the
payee, his executors or administrators, so much of such consideration
money or rent as is not expressed as aforesaid, or the whole thereof if no
part of the same is so expressed.

91. Any solicitor or other person employed in or about the preparing
of any deed in or upon which the full consideration money or rent
reserved is required to be truly expressed as aforesaid, or employed for
any of the parties to such deed in any manner about or relating to the
transaction therein mentioned, who knowingly and wilfully inserts or
expresses, or causes to be inserted or expressed, in or upon any such
deed, any other than the full and true consideration money or rent
directly or indirectly paid, reserved, secured, or agreed to be paid for the
same, or who in anywise aids or assists in any of the acts aforesaid, shall,
for every such offence, forfeit the sum of seven thousand five hundred
dollars, which may be sued for and recovered as a debt due to the State.
And every solicitor so offending, and being thereoflawfully convicted,
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shall thenceforth be disabled to practise as solicitor; but no party,
solicitor, or other person shall be liable to any penalty, disability or
forfeiture by reason of the full consideration money or rent reserved not
being truly expressed in or upon any deed, unless the fees actually paid
for the same are less than would have been payable in case the full
consideration money or rent reserved had been truly expressed accord-
ing to the directions of this Act.

92. (1) Payment of money into Court effectually exonerates Paym~t ~~
• Court, JUnsdlc-therefrom the person making the payment. tion and

(2) Subject to any rules of court to the contrary _ procedure.

(a) every application to the Court under this Act shall, save
as otherwise expressly provided, be by summons at
Chambers;

(b) on an application by a purchaser notice shall be served
in the first instance on the vendor;

(c) on an application by a vendor notice shall be served in
the first instance on the purchaser;

(d) on any application notice shall be served on such
persons, if any, as the Court thinks fit.

(3) The Court shall have full power and discretion to make such
order as it thinks fit respecting the costs, charges and expenses all or any
of the parties to any application.

93. (1) An order of the Court under any statutory or other jurisdic- Orders?{ Coun
. hall . h be' alid d th d f conclUSive.lion s not, as agamst a purc aser, mv ate on e groun 0

want of jurisdiction, or of want of any concurrence, consent, notice, or
service, whether the purchaser has notice of any such want or not.

(2) This section applies to all orders made before or after the
commencement of this Act.

94. Subject to section 17of the Supreme Court Order, rules of court Power to make

may be made for regulating the practice and procedure in respect of ~~:~~~un.
proceedings of any kind under this Act.
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FIRST SCHEDULE
SHORT FORMS OF DEEDS

THIS DEED OF MORTGAGE made the day of , 19 , between A. of
(etc.) of the one part and B. of (etc.) and C. of (etc.) of the other part.

WITNESSETH that in consideration of the sum of $
paid to A. by B. and C. out of money belonging to them on a joint account of
which sum A. hereby acknowledged the receipt, A. hereby covenants with B.
and C. to pay to them on the day of , 19 , the sum of $ with
interest thereon in the meantime at the rate of ( ) per cent per annum and
also as long after that day as any principal money remains due under this
mortgage to pay to B. and C. interest thereon at the same rate by equal quarterly
payments on the day of ,19, and the day of 19

AND THIS DEED also witnesseth that for the same consideration A. as benefi-
cial owner hereby conveys to B. and C. all that (etc.). To hold to and to the use
of B. and C. in fee simple subject to the proviso for redemption following
(namely) that if A. or any person claiming under him shall on the day of
, 19 , pay to B. and C. the sum oU , and interest thereon at the rate
aforesaid then B. and C. or the persons claiming under them will at the request
and cost of A. or the persons claiming under him re-convey the premises to A.
or the persons claiming under him. And A. hereby covenants with B. as follows

THIS DEED made the day of , 19 , between (the same parties as the
foregoing mortgage) and supplemental to a deed of mortgage dated the day
of 19, and made between the same parties for securing the sum of $
and interest at ( ) per cent per annum on property at (etc.)

WITNESSETH that in consideration of the further sum of $ paid to
A. by B. and C. out of money belonging to them (Jl ajointaccount (add receipt
and covenant as in the foregoing mortgage) and further that all the property
comprised in the before-mentioned deed of mortgage shall stand charged with
the payment to B. and C. of the sum of $ and the interest thereon herein
before covenanted to be paid as well as the sum of $ and interest secured
by the same deed.



mIS DEED made the day of ,19, between A. of (etc.) of the fIrst
part, B. of (etc.) and C. of (etc.) of the second partand M. of (etc.) of the third
part.

WHEREAS by a deed dated (etc.) and made between (etc.) the lands
hereinafter mentioned were conveyed by A. to B. and C. in fee simple by way
of mortgage for securing $ and interest and by a supplemental deed
dated (etc.) and, made between the same parties those lands were charged by
A. with the payment to B. and C. of the further sum of $ and interest
thereon.

AND WHEREAS a principal sum of $ remains due under the two before-
mentioned deeds but all the interest thereon has been paid as B. and C. hereby
acknowledge.

NOW mIS DEED witnesseth that in consideration of the sum of $ paid
by the direction of A. to B. and C. and of the sum of $ paid to A. those
two sums making together the total sum of $ paid by M. for the purchase
of the fee simple of the lands hereinafter mentioned of which sum of $
B. and C. hereby acknowledged the receipt and of which total sum of $ A.
hereby acknowledges the payment and receipt in manner before-mentioned,
B. and C. as mortgagees and by the direction of A. as benefIcial owner hereby
convey and A. as benefIcial owner hereby conveys and confIrms to M. all that
(etc.). To hold to and to use ofM. in fee simple discharged from all money
secured by and from all claims under the before mentioned deed.

(Add, ifrequired, and A. hereby acknowledges the right ofM. toproduction of
the documents of title mentioned in the Schedule hereto and to delivery of
copies thereofand hereby undertakesfor the safe custody thereof.)

mIS DEED made this day of ,19, between John M. of (etc.) of the
frrstpart, Jane S. of (etc.) of the second part and X. of (etc.) and Y. of (etc.) of
the third part.

WITNESSEm that in consideration of the intended marriage between John M.
and Jane S. John M. as settler hereby conveys toX. and Y. all that (etc.). To hold
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to X. and Y. in fee simple to the use of John M. in fee simple until the marriage
and after the marriage to the use of John M. during his life without impeachment
of waste with remainder after his death to the use thatJane S. ifshe survives him
may receive during the rest of her life a yearly jointure rent-charge of $ to
commence from his death and to be paid by equal quarterly payments the ftrst
thereof to be made at the end of three calendar months from his death if she is
then living or if not a proportional part to be paid at her death, and subject to
the before-mentioned rent-charge to the use of X. and Y. for a term of ftve
hundred years withoutimpeachment of waste on the trusts hereinafter declared,
and subject thereto to the use of the ftrst and other sons of John M. and Jane S.
successively according to seniority in tail male with remainder (insert here, if
thought desirable, to the use of the same first and other sons successively
according to seniority in tail with remainder) to the use of all daughters ofJohn
M. and Jane S. in equal shares as tenants in common in tail with cross
remainders between them in tail with remainder to the use of John M. in fee
simple. (Insert trusts oftermof500 yearsfor raising portions; also, ifrequired,
power to charge jointure and portions on afuture marriage; also powers of
sale, exchange and partition and other powers and provisions if and as
desired.)

PART I

DEED OF STATUTORY MORTGAGE

THIS DEED made by way of statutory mortgage the day of ,19 ,between
A. of (etc.) of the one part and M. of (etc.) of the other part.

WITNESSETH that in consideration of the sum of $ now paid to A. by M.
of which sum A. hereby acknowledges the receipt, A. as mortgager and as
beneficial owner hereby conveys to M. all that (etc.) To hold to and to the use
of M. in fee simple for securing payment on the day of , 19 , of
the principal sum of $ as the mortgage money with interest thereon at the
rate of ( ) per cent per annum.

"''''Variations in this and subsequentforms to be made, if required,for leasehold
land,



PART II

(A) DEED OF STATUTORY TRANSFER, MORTGAGOR
NOT JOINING

THIS DEED made by way of statutory transfer of mortgage the
day of ,19 , between M. of (etc.) of the one part and T. of (etc.) of
the other part, supplemental to a deed made by way of statutory mortgage dated
the day of ,19, and made between (etc.).

WITNESSETH that in consideration of the sum of$ now paid to M.
byT. being the aggregate amountof$ mortgage money and $ interest
due in respect of the said mortgage of which sum M. hereby acknowledges the
receipt, M. as mortgagee hereby conveys and transfers to T. and benefit of the
said mortgage.

(B) DEED OF STATUTORY TRANSFER, A COVENANTOR
JOINING

THIS DEED made by way of statutory transfer or mortgage the day of
,19 , between A. of (etc.) of the fIrst part, B. of (etc.) of the second part, and
C. of (etc.) of the third part, supplemental to a deed made by way of statutory
mortgage dated the day of ,19, and made between (etc.).

WITNESSETH that in consideration of the sum of $ now paid to A. by
C. being the mortgage money due in respect of the said mortgage, no interest
being now due and payable thereon, of which sum A. hereby acknowledges the
receipt, A. as mortgagee with the concurrences of B. who joins herein as
covenantor hereby conveys and transfers to C. the benefit of the said mortgage.

(C) STATUTORY TRANSFER AND STATUTORY MORTGAGE
COMBINED

THIS DEED made by way of statutory transfer of mortgage and statutory
mortgage the day of ,19 , between A. of (etc.) of the ftrStpart, B. of (etc.)
of the second part and C. of (etc.) of the third part, supplemental to a deed made
by way of statutory mortgage dated the day of , 19 , and made between
(etc.),

WHEREAS the principal sum of $ only remains due in respect of the said
mortgage as the mortgage money and no interest is now due and payable
thereon.

AND WHEREAS B. is seised in fee simple of the land comprised in the said
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mortgage subject to that mortgage.

NOW TIDS DEED WITNESSETH that in consideration of the sum of $ now
paid to A. by C. of which sum A. hereby acknowledges the receipt and B. hereby
acknowledges the payment and receipt as aforesaid* A. as mortgagee hereby
conveys and transfers to C. the benefit of the said mortgage.

AND TIDS DEED also witnesseth that for the same consideration A. as
mortgagee and according to his estate and by direction of B. hereby conveys
and B., as beneficial owner hereby conveys and confirms to C. all that (etc.).
To hold to and to the use ofC. in fee simple for securing payment on the day
of , 19 , of + the sum of $ as the mortgage money with interest thereon
at the rate of ( ) per cent per annum.

In witness, etc.
(Or. in case of further advance. after aforesaid at * insert and also in
consideration of thefurther sum of$ nowpaid by C.to B. of which sum
B. hereby acknowledges the receipt. and after of at * insert the sums of $
and $ making together.)

** Variations to be made. as required. in case of the deed being made by
endorsement,
* or in respect of any other thing.

PART III

DEED OF STATUTORY RE-CONVEY ANCE OF MORTGAGE

THIS DEED made by way of statutory re-conveyance of mortgage the day
of , 19 , between C. of (etc.) of the one part and B. of (etc.) of the other
part, supplemental to a deed. made by way of statutory transfer of mortgage
dated the day of ,19 • and made between (etc.)

WITNESSETH that in consideration of all principal money and interest due
under that deed having been paid of which principal and interest C. hereby
acknowledges the receipt, C. as mortgagee hereby conveys to B. all the lands
and hereditaments now vested in C. under the said deed to hold to and to the use
ofB. in fee simple discharged from all principal money and interest secured by
and from all claims and demands under the said deed.

*Variations to be made. as required. in case of the deed being made by
endorsement.
* or in respect of any other thing.


