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PART I—PRELIMINAR{
1. This Act may. be cited as the Wate{ Act.

2. () In this Act, except where inconsistent with the
context—- ’

“épplicant” means any person who has applied for a
permit under this Act or who has applied for a water right
or sanction under-the: Water Ordinance, 1929 (now repealed)'

“aquifer” means. a geological formation ‘or . structure

which transmits water and which may supply water to wells,
boreholes or springs;
" “arbitration” means arbitration "under the Arbitration
Act: o : C
“artesian well” means a well in which water rises to the
surface of the ground by natural pressure, and “sub-artesian
well” ‘means-a well in ‘which water rises by natural pressure
above the base of the. first-impermeable stratum immediately
overlying the aquifer in which the water was encountered,
but does not rise to the surface of the ground;

“authonzanon means an authorization to comstruct
works under this Act;
authonzed” means authonzed under this Act;

“body of surface water” means water flowing contmu-
ously or intermittently in natural surface channmels or
depressions and water flowing through, or into, lakes, ponds,
swamps and’ marshes, but does not include the water in a
spring which is situated wholly within the boundaries of the
land - owned by -any ~one - landholder and which does not
naturally-discharge-water into a watercourse extending beyond
the - boundaries of: such:land; or abutting on the boundaries
of such land;
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“body of water” means ground water and water con-
tained in, or flowing in, a spring, stream, natural lake or
swamp, or in, or beneath, a watercourse, or in a zone of
saturation, and includes the water diverted or abstracted
therefrom, or stored therein, by means of works carried out
under a licence, sanction or permit, but does not include the
water in a spring which is situated wholly within the bound-
aries of the land owned by any one landholder, and which
does not naturally discharge into a watercourse extending
beyond the boundaries of such land or abutting on the
boundaries of such land;

“Catchment Board” means a Catchment Board appointed
under section 23 of this Act;

“the chairman” means the chairman of the Water
Apportionment Board, and includes the vice-chairman, if
any, and any person acting on his behalf;

“community project” means a community project as
described in section 41 of this Act;

“company” means any incorporated or limited company
the objects and powers of which extend to or include the
comstruction or operation of works for the exercise of a
permit;

“defective well” means any well drilled, dug or excavated
which encounters salt water, and which well is not securely
cased, plugged or sealed off so that the salt water is not

confined to the strata in which it is found but may escape into
other water-bearing strata or on to the surface of the ground;

“develop” means make available for reasonable beneficial
use;

“drilling” means drilling for the purpose of abstracting
ground water;

“easement” means the right to occupy so much of the
lands of another as may be necessary for, or incidental to, the
comstruction or maintenance of authorized works or the
exercise of a permit;

“flood water” means any water flowing in a stream in

excess of the normal flow;

“ground water” means the water of underground streams,
channels, artesian basins, reservoirs, lakes and other bodies
of water in the ground, including the water in the zome of
saturation;

Rev. 1972] Water CAP. 372

- “irrigation” means the practice of causing water to flow
upon or spread over or under the surface of land, by any
means, for agricultural purposes; .

“landholder” in relation to land means the Government
or a county council, or the registered owner of the land, or
the person in whom the land is vested by law, or any person
to whom a mining lease or mining location has been granted
under the Mining Act, and includes—

{(a) any person lawfully holding or occupying land in
accordance with the provisions of any law empower-
ing the allotment of land upon the promise of title,
subject to the fulfilment by the allottee of prescribed
conditions;

(b) any person who by any established right, custom or
estate whatsoever is, or is entitled to be, the holder
or possessor of land;

“land sarveyor” means a surveyor licensed under rules
made under the Survey Act;

“licence” means the document issued under the pro-
visions of the Water Ordinance, 1929 (now repealed),
conveying a water right authorizing the abstraction, diversion,
obstruction, storage or use of water;

“licensee” means the holder of a licence;

“limits of supply” in relation to any water undertaking
means the limits within which the water undertakers are for
the time being authorized to supply water;

“Local Water Authority” means a person or persons
appointed to be a Local Water Authority under section 27
of this Act; :

“normal flow” means the ordinary flow at any particular
point of a stream as certified by the Water Apportionment
Board from time to time to be the normal flow at that point;

“operator” means any person authorized to construct
works under this Act by authorization, or to divert, abstract
or use water by licence, sanction or permit;

“permit” means a document issued under this Act
authorizing the abstraction, diversion, obstruction, storage
or use of water or the drainage of lands;

“person™ means any person or body of persons or body
corporate, and the heirs, executors, administrators, assigns or
other legal representatives of such person, and the successors
of such body corporate to whom the context may lawfully
apply, and includes a water undertaker;
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* “public authority” means the Government or any depart-
ment or branch of the Government;

“qualified engineer” means a- person tefnstered under
this Act as a qualified engineer;

“Regional Water Committee” means a Reclonal Water
Committes appointed under section 24 of this Act: "

“Regzstrar of Titles” means the person appointed under
apy Act for the purpose of the registration of title to land
or of documents relating to land;

“reserved area” means an area of land forming part of
Trust land;’ v

_ “rest level” means the maximum level to which the water
in a-well will rise withiout being pumped; ---

“salt water” means water containing salt “or other
minerals or substances in such quantities as, in'the opinion of
the Water Apportionment Board, to be injurious to vegetation,
agriculture, husbandry or health, having due regard to the
purposes for which it is to be used and the avallablhty of
alternative supplies;

“sanction”™ means a docum_ent issued under the Water
O_rdmance, 1929 (now repealed), authorizing the abstraction,
diversion, obstruction, storage or -use of water or the.drainage
of land;

“sanction - holder means the holder of a vahd sancuon
which has not lapsed or been determined;

“spring” means water emerging from beneath the surface
of the ground otherwise than as a result of drilling operauons.

“state scheme” means—

(@) a scheme, whether formulatéd in detail or not, for the
use for any public purpose of the water or any
portion of the water of any body of water; or

‘(by a reservation by the Minister, after consultation with
the: Water Resources Authority, of the water or any
portion of the water. of a body of water for use for
any public purpose; or .

(c) a scheme for draining. land ‘which has been declared
by the Minister, after: consultation with. the Water
Resources Authority, to be a state scheme. for pur-
poses. of’ thlS Act ' .

“storage” means the collection, 1mpoundmg and con-

servation of water for beneficial use for any of the purposes
specified in section 35 of this-Act;
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- “stream” means the water contained m a watercourse,
and includes a river;

“supply of water in bulk” means a supply of water for
distribution by the water undertakers taking the supply, and
“supplying water in bulk” has a corresponding meaning;

“swamp” means any shallow depression on which water
collects either intermittently or permanently and where there
is a2 small depth of surface water or a shallow depth of ground
water and a slight range of fluctuation either in the surface
level of the water or of the ground water level so as to permit
the growth of aquatic vegetation:

Provided that this definition shall be subject to the
provisions of section 31 of this Act:

“Water Appeal Board” means the Water Appeal Board
established by section 163 of this Act:

“Water Apportionment Board” means the Water
Apportionment Board appointed under section 25 of this
Act;

“water bailiff”’ means any person authorized under this
Act to perform the duties of a water bailiff;

“watercourse” means a natural channel or depression in
which water flows, either continuously or intermittently:

Provided that this definition shall be subject to the
provisions of section 31 of this Act;

“Water Resources Authority” means the Water Resources
Authorxty established by section 19 of this Act;

water table” means—

- {a) in previous granular or detrital material, the upper
surface of the body of free water which fills all
openings in material that is sufficiently pervious to
permit percolation;

(b)in fractured impervious rocks and in solution open-
ings, the surface at the contact between the water
body in the openings and the overlying ground air;

“well” means any orifice made in the ground by any
means for the purpose of abstracting ground water therefrom,
and includes a borehole, tunnel and adit;

“well construction” includes the extension-or the improve-
ment of any well; '
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“works” means any structure, apparatus, contrivance,
device or thing for carrying, conducting, providing or utiliz-
ing water, excepting hand utensils or such other contrivances
as may be specified by the Water Apportionment Board, by
order in the Gazette;

“zone of saturation” means the zone below the water
table, in which the interstices are filled with ground water.

(2) For the purposes of this Act, a drought in any
area shall be deemed to exist when the Minister upon such
information as he deems sufficient by order published in the
Gazette, declares that a drought exists in that area.

PART II—OWNERSHIP AND CONTROL OF WATER

3. The water of every body of water under or upon any
land is vested in the Government, subject to any rights of user
in respect thereof which, by or under this Act or any other
written law, have been or are granted, or recognized as being
vested, in any other person.

4. The control of every body of water shall be exercised
by the Minister in accordance with this Act.

5. Except as to rights acquired under the Water Ordin-
ance, 1929 (now repealed), or specifically granted before the
ist July, 1935, by or on behalf of the Government in any title
under the Government Lands Act or under the Crown Lands
Ordinance, 1902 (now repealed), or in any written agreement,
and existing at the commencement of this Act, the right to
the use of every body of water is hereby declared to be vested
in the Minister, and, except in accordance with any such right,
no person shall divert, abstract, obstruct or use water from
a body of water otherwise than under this Act.

6. After the commencement of this Act, no conveyance,
lease or other instrument shall be effectual to convey, assure,
demise, transfer or vest in any person any property or right
or any interest or privilege in respect of any body of water,
and from and after such commencement no such property,
right. interest or privilege shall be acquired otherwise than
under this Act.

7. It shall be the duty of the Minister to promote the
investigation, conservation and proper use throughout Kenya
of the water resources of Kenya and the provision of water
supplies in Kenya, and to secure throughout Kenya effective
exercise by any authority or person under the control of the
Minister of their powers and duties in relation to water.
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PART III—GENERAL POWERS OF MINISTER

‘8. (1) If the Minister decides, on the recommendation of
the Water Resources Authority, that it is in the public interest
so to do, he may purchase or acquire land by any other means
for the conservation, improvement or use of water.

(2) The acquisition of land for any of the purposes of
this Act shall be deemed to be an acquisition for a public
purpose under any law for the time being in force relating
to the compulsory acquisition of land.

9. (1) The Minister may, on the recommendation of
the Water Resources Authority, and after reasonable notice
to the landholder concerned, if it appears to him to be in the
public interest so to do, comstruct and maintain upon any
land such works as he may deem necessary or desirable for
any of the following purposes—

(a) the protection of the source or course of any body of
water;

(b) the disposal or control of flood water;
{c) the conservation of water;

(d) the distribution, apportionment or measurement of
water.

(2) Compensation shall be payable to the owner of the
land on which such works are constructed, but in assessing
the amount of such compensation the Minister shall take into
consideration any benefit or betterment which has accrued to
such land by the construction of such works or any adverse
effect on such land caused by such works, as the case may be.

(3) The cost of construction and maintenance of such
works may be paid from public moneys. )

10. (1) When the cost of works constructed under sub-
section (1) of section 9 of this Act has been paid frem
public moneys, any person who, in the opinion of the Minister
on the advice of the Water Resources Authority, has benefited
by the construction of such works shall, if so decided by the
Minister on the advice of the Water Resources Authority,
pay to the Government a water rate or other charge for such
benefit, and such water rate or charge shall be decided by the
Minister on the advice of the Water Resources Authority.

) .(2) Any person who is aggrieved by a decision of the
Minister made under the provisions of this section may appeal
to the Water Appeal Board.
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11. (1) When the cost of works constructed under sub-
section (1) of section 9 of this Act has been paid from
public moneys and such works are required for the purpose
of a community project, a water rate or other charge shall,
if so decided by the the Minister on the advice of the Water
Resources Authority, be payable to the Government by all
persons who, in the opinion of the Minister on the advice of
the Water Resources Authority, have benefited or could
benefit as a result of such works.

{2) The water rate or charge péyable under this section
shall be decided by the Minister on the advice of the Water
Resources Authority.

(3) .No works shail be constructed for the purpose of.a
community project except upon the request of two-thirds of
the persons who could benefit by such works.

12. Where the works constructed under subsection (1)
of section 9 of this Act have been paid from public moneys
and such works are required for the purpose of a community
project in a reserved area. a water rate or other charge
shall, if so decided by the Minister on the advice of the
Water Resources Authority, be payable to the Government by
all local authorities in such reserved area who have, in the
opinion of the Minister on the advice of the Water Resources
Authority, benefited or could benefit as a result of such works:

Provided that no such works shall be constructed for the
purpose of a community project in a reserved area unless at
the request of a majority of the local authorities in such

reserved area.

13. (1) If there exists, whoily or partly, upon any land,
any swamp or any obstruction to the natural flow of water as
determined by the Water Apportionment Board and which is
not authorized by the Board, and which tends to cause a
diminution of the flow by evaporation, absorption or
otherwise, the Minister, upon application by the Water
Apportionment Board, and on the advice of the Water
Resources Authority, and subject to the payment of such
compensation as'may be decided, may order that such swamp
be drained or that such obstruction be removed; and, in this
subsection. “drained” includes the by-passing of the flow
around any such swamp.

(2) The Minister may, for the purpose of such drainage
or removal. order such work and such method of execution of
work as the public interest may appear to justify or require,
and may make such order as to the allocation and collection
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of the -cost of such works, including such compensation as
may be payable, and as to their subsequent maintenance as
may -appear- to be. equitable having regard to the. 'benefits
which will accrue to other parties from the execution of such
works ‘and the increased provision of water expected there-
from, and such order may .provide that such work shall be
aided by public moneys, to such extent as may. be authorized
by Parliament :

Provided that, except by agreement or on payment of
compensation, or on supplying water from other sources or
by other means, no works involving the drainage of a swamp
shall deprive of reasonable access to water any landholder
with a licence, sanction or permit to divert or abstract water
from such swamp or any other person who before such
drainage had lawful access thereto.

(3) If there exists upon any land any obstruction to the
natural flow of water as determined by the Water Apportion-
ment Board and which is not authorized by the Board. and
which causes or is likely to cause flooding, or the accumulation
of-water, to the prejudice of any person or to the detriment

-of any land. the Minister, upon the application of the Water

Apportionment Board, may order the owner or occupier of
the land upon which such obstruction exists to remove such

obstruction within such period as may be specified in the

order or within such further period as the Minister may
determine; and any person who, without reasonable- cause or
excuse, fails to comply with an order served upon him in
accordance with this subsection shall be guilty of an offence.

. . (4) Where any person has. without reasonable cause or
excuse, failed to comply with an order served upon him in
accordance with subsection (3) of this section, the Minister
may cause entry to be made on the land of such person for
the purpose of removing such obstruction and may cause such
obstruction to be removed, and may recover from such person

‘the costs:necessarily incurred in removing the obstruction;, and

no compensation or damages shall be payable to such person
for any damage occasioned to the land, or any part thereof,

or anything thereon, by virtte of the exercise of the powers
conferred by this subsection.

14. Where ‘the Minister. after consultation with. or
on the advice: of,. the Water. Resources- Authority, is satisfied
that. special-measures are necessary. for the protection of the
water resqurces in or derived from any area, he may declare
such area,-or any part thereof, to be a protected catchment
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area, and may, by order, require, regulate or prohibit the
doing by any person in such protected catchment area of any
act which he considers necessary for the protection of such
area or for the protection of the water supply obtained there-
from; and any person so ordered who fails to comply with
the provisions of such order shall be guilty of an offence and
liable to a fine not exceeding ten thousand shillings.

15. Subject to the payment of compensation therefor
and to the giving of reasonable notice to the operator, the
Minister may, on the advice of the Water Resources Aauthority,
if at any time he deems it advisable in the public interest so to
do, take over and operate or otherwise dispose of the works,
or any part thereof, of any operator when such works, or
the site thereof, are required for a public purpose, and in such
event any licence, sanction or permit granted in connexion
with such works shall be returned to the Water Apportion-
ment Board, which may issue a permit to such operator as it
may approve.

16. (1) It shall be lawful for the Minister, on behalf
of the Government, to enter upon, use, order the use of,
maintain, vary, destroy or remove abandoned works, wherever
situated.

(2) Works shall be deemed to be abandoned when it is
proved to the satisfaction of the Water Apportionment Board
that they have remained substantially unused, for any of the
purposes of this Act, by any licensee or sanction or permit
holder lawfully entitled to make use of them under this Act
for a period of two years, or such longer period as the Water
Apportionment Board may in any particular case determine.

(3) No action shall be taken by the Water Apportionment
Board under this section, except after publication of a notice
in the Gazette to the effect that works have been proved to
the satisfaction of the Water Apportionment Board to be
abandoned and that, failing lawful use or disposal thereof
within the period of one month from the date of such
publication, or within such longer period as the Minister may
decide, the right to use, vary or dispose of such works will be
assumed by the Minister without payment of compensation
therefor and the Minister may destroy or remove such works
at the cost of the licensee or sanction or permit holder.

(4 The onus of proving that such works have been
lawfully used within such period of one month, or within
such longer period as the Minister may have decided, shall be
on the licensee or sanction or permit holder, who shall in
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such case notify the Water Apportionment Board, within
such penod,_ that the works are being lawfully used in
accordance with the terms of his licence, sanction or permit.

) (5) Where any works are deemed to have been abandoned
in accordance with this section, and the Minister has there-
fifter destroyed or removed such works, the cost reasonably
incurred in such destruction or removal, or so much thereof
as the Minister may determine, may be recovered from the
licensee or sanction or permit holder concerned as a civil debt.

17. (1) If the Minister, on the advice of the Water
Resources Aauthority, is satsfied that, by reason of an excep-
tional shortage of rain or by reason of accident or other
unfon?seen circumstances, a serious deficiency of water for
essential domestic purposes exists, or is threatened, in any
area, he may by order declare that an emergency exists, and
d1regt that any person who has a supply of water in excess
of his domestic purposes shall supply to such area or to any
other person, for such period as the Minister may state in
such order, such water, as the Minister shall specify, from
such excess quantity of water; and any person so directed by
t13e Mmlster who fails to comply with the provisions of such
direction shall be guilty of an offence and liable to a fine not
exceeding ten thousand shiflings.

2) Any order given under subsection (1) of this section
may require or authorize the laying of pipes and the con-
struction of works on any land, and the entry on to any land
and any other matters necessary for the giving and taking of’
?lfi}x; such w.aterZi and no other authority to do any ofathe

gs mentioned in this order, except the i i
section, shall be required: P authorlty of this

Provided that, where the laying of pipes -
struction of works is likely to inter};etf withpaprailvzgyt?reac;(ogf
the East African Railways Corporation or of a road under
the contrpl of a road authority, no such laying of pipes or
construction of works shall be commenced without prior noti-
fication to such Corporation or road authority.

] 3 If 2 person upon whom an order under this section
is made fails to comply with such order, the Minister, or any
person deputed by him for that purpose, may take possession
of the water supply and operate the water works of any such
person, and shall have and may exercise all or any of the
powers of such person in connexion therewith during the
pen_od of such order and subject to any conditions which may
be imposed thereby. :
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(4) The amount of any compensation payable for water
supplied under an order made under this section, or for any
loss or damage suffered as a result of any act done under
such order, shall be determined and paid by the Minister,
who may recover such payment, as a debt due to the Govern-
ment, from the person benefiting by the supply of such water,
in such proportion as the Minister may decide, and if the
decision of the Minister is not acceptable to the parties con-
cerned the matter shall be referred to arbitration.

(5) Any person who, without lawful authority, interferes
with any work constructed under this section shall be guilty
of an offence.

(6) No person shall apply for any injunction or other
process or order restraining the Minister from exercising any
of his powers under this section.

18. (1) The Minister may, from funds provided by or
with the authority of Parliament for that purpose, pay such
expenses as he may determine of any authority, board, com-
mittee or body established under this Act.

- (2) The Minister may expend, for the purposes of this
Act, in such manner as he thinks fit, all moneys granted to
him for those purposes by Parliament.

PART IV—WATER RESOURCES AUTHORITY

19. (1) There is hereby established an Authority, to be
known as the Water Resources Authority, which shall exercise
such powers and perform such duties as are conferred and
imposed upon it by this Act.

(2) Any of the powers conferred or duties imposed by
this Act on the Water Resources Aunthority may, by resolution
of the Water Resources Authority, be delegated to any
authority, board. committee, body or person.

(3) The Water Resources Authority shall consist of—

(a) the chairman and one other member appointed by the
Minister in his discretion:

(b) the Director of Agricuiture;

{c) the Chief Conservator of Forests:

(d) the chairman of the Central Board of Agricuiture;

{e) the Permanent Secretary to the Ministry for the time
being responsible for heaith:
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() one member appointed by the Minister, on the advice
of the Minister responsible for the time being for
commerce and industry;

(g} two members appointed by the Minister from amongst
persons nominated by the Central Board of Agri-
culture;

{(h) seven members, being each appointed by the Minister
from amongst persons nominated by each of the
seven Regional Water Committees respectively; and

(i) one person appointed by the Minister from amongst
persons nominated by the Nairobi City Council.

{4)
{3)

(6) No member of the Water Apportionment Board who
is also a member of the Water Resources Authority shall
vote on any appeal submitted to the Water Resources
Authority from the decision of the Water Apportionment
Board.

(7) The technical adviser of the Water Resources
Authority shall be the Chief Hydraulic Engineer, who shall
not be a member of such Authority.

20. (1) It shall be the duty of the Water Resources
Authority—

} (Deleted by L.N. 741/1963.)

{a) to investigate the water resources of Kenya and to
advise, and make recommendations to, the Minister
in regard to the improvement, preservation, con-
servation, utilization and apportionment of such
resources, and as to the provision of additional
water supplies;

(b) to carry out a survey of the existing consumption of,
and demand for, water supplies, and of the water
resources of Kenya; :

(c}to prepare estimates of the future water supply
requirements of any area of Kenya;

{d) to formulate proposals for meeting the existing and
future water supply requirements of any area, by
water undertakers, bodies or persons:

(e) to furnish to the Minister, and by his direction to
water undertakers, bodies or other persons, such
information relating to water supplies or resources
as is available.

Duties of
Authority.
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{2) Where any of the duties referred to in subsection (1)
of this section have been delegated to any board, committee,
authority or person, the Water Resources Authority may
from time to time require such board, committee, authority
or person to submit reports thereon to it within such time as

it may specify.

21. (1) The Water Resources Authority may require any
person to furnish information relating to any existing or pro-
posed waterworks of such person, including particulars as to
the use of, and demand for, water supplies.

(2) The Water Resources Authority may require any
person to keep such records and furnish such returns as to
the quantity and quality of water abstracted by him from any
source and to such matters relating to such source as may be
required by the Water Resources Authority:

Provided that if, upon representation by any such person
so required to furnish information under this section, the
Minister is satisfied that, in all the circumstances, compliance
with such requirements is impracticable or unnecessary or
that undue expense would thereby be incurred, he may excuse
such compliance.

(3) (@) A water bailiff shall have the right at all reason-
able times to enter any premises and inspect any records
required to be kept under this section, and to take copies
of or extracts from such records.

(b) The Water Resources Authority or any board, com-
mittee, authority or person authorized by it shall have the
right to enter any premises for the purposes mentioned in this
subsection, after first giving twenty-four hours’ notice to the
occupier of the intention so to do.

(4) For the determination of any subject under its con-
sideration, the Water Resources Authority may request any
person to submit to it any book, plan, document or informa-
tion, and if any person fails to comply with such request
within thirty days of receipt thereof the Water Resources
Authority may apply to the court for an order for the produc-
tion of such book, plan, document or information, and the
court may make an order accordingly.

PART V—LOCAL PLANNING

22. The Water Resources Authority shall divide Kenya
into catchment areas, and may from time to time subdivide
or amend such catchment areas.
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23. (I) The Minister, in consultation with the Water
Resources Authority, shall appoint for each catchment area a
Catchment Board.

(2) It shall be the duty of the Catchment Board, in
respect of its catchment area, to advise the Water Apportion-
ment Board on the following matters—

(a) the apportionment and use of existing and potential
water supplies; and

(b) the adjustment. canceilation or alteration of any
licence, sanction or permit,

and to exercise such powers as may be delegated to it under
this Act by the Water Apportionment Board.

24, (1) There shall be for each province a Regional
Water Committee appointed by the Minister, whose duties
and responsibilities in respect of such province shall be—

{a) to advise the Minister on water conservation, develop-

ment and policy;

(b) to submit to the Water Resources Authority recom-

mendations on water development;

{c) to receive proposals for water development projects

from local authorities and to consider and advise the
Water Resources Authority thereon; and

(d) to submit to the Minister nominations for appoint-

ment to the Water Resources Authority.

(2) The Water Resources Authority may, from time to
time, require a Regional Water Committee to submit written
reports on any matter referred to in subsection (1) of this
section, and all such requirements shall be complied with:

Provided that if, upon the representation of a Regional
Water Committee required to furnish such information, the
Minister is satisfied that compliance with any such requirement
is impracticable or unmnecessary, or that undue expense
would thereby be incurred, he may direct that there need not
be such compliance.

(3) Each Regional Water Committee shall consist of the
following persons appointed by the Minister—

(@) a chairman;

(b) a Provincial Agricultural Officer;

(cra Divisional Forest Officer nominated by the Chief
Conservator of Forests;

Catchment
Boards.
L.N. 741/1963.

Regional Water
Committees.
L.N. 741. 1¥63.
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(d) one person nominated by the Regional Agricultural
Committee; and

{e) not less than three, or more than five persons repre-
senting local authorities within the Province.

(4) The technical adviser of the Regional Water Cor{l—
mittee shall be an officer designated by the Chief Hydraulic
Engineer. but such officer shall not be a member of the Com-
mittee.

PART VI—WATER APPORTIONMENT BOARD AND LOCAL
WATER AUTHORITIES

Water 25. (1) There shall be appointed by the Minister a
Apportionmest o4 1o be known as the Water Apportionment Board.

ggzrfd i957.s.5,  which shall be subordinate to the Water Resources Authority,

LN, 7411555 and which shall exercise such powers and perform such duties
as are mentioned in this Part.

(2) The Water Apportionment Board shall consist of—
(a) a chairman appointed by the Minister; .
(b) the Director of Agriculture; and

{¢) eleven members appointed by the Minister, of whom—

(D one shall be nominated by the Central Board of
Agriculture;

(i) one shall be nominated by the Minister for the
time being responsible for commerce and
industry; and

(ii) one shall be nominated by each Catchment
Board, but shall not also be a member of the
Catchment Board while serving as a member
of the Water Apportionment Board.

(3) The chief technical adviser of the Water Apportion-
ment Board shall be the Chief Hydrau}ic Engineer, who shall
not be a member of the Water Apportionment Board.

4)

) } (Deleted by L.N. 741/1963)

. L ed
ion ot 26. (1) Any of the powers, duties or obglganons vestt
E:L?’iu:fnw- in the Water Apportionment Board under this Act may, by
Mot 1957.5.6.  olution of the Water Apportionment Board, be delegated
by it to any authority, board. committee or person:
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Provided  that the Board shall not, without the prior
approval of the Minister in that behalf, delegate the power
to grant, amend or cancel licences, sanctions, permits or
easements; and every such delegation approved by the
Minister shall be published in the Gazette.

(2) The chairman may, in writing, authorize any person
employed in the public service, or any servant, agent or
contractor of such person, to perform any of the powers,
duties or obligations conferred upon or delegated to him.

27. The Minister may appoint any person or any
number of persons to be a Local Water Authority for the
management and use of water or the drainage or reclamation
of lands in any area under a permit granted to it in respect of
a community project, and to exercise any powers, duties or
obligations that may be delegated to the Local Water
Authority by the Water Apportionment Board, and also,
subject to the approval of the Minister, to investigate, con-
struct, operate or maintain any community project or any
other project for the provision of water within its area.

28. (1) The Water Apportionment Board may prescribe
in a permit that the operator shall cosstruct, fix and maintain
in a sound and efficient manner weirs, flumes, sluice gates,
valves or other controlling or measuring devices, ensuring
that only the quantity of water, or proportion of the flow of
the stream, which the operator is authorized to abstract,
divert, use or store shall be abstracted, diverted, used or
stored by the operator in exercise of such permit, or it may,
at any time after the issue of such permit or of a licence or
sanction. require the operator to construct, ix and maintain
such weir, flume, sluice gates, valve or other controlling or
measuring device.

(2) The Water Apportionment Board may determine the
design, materials and method of construction of any such
controlling or measuring devices, having regard to local
conditions and circumstances.

(3) Every operator storing water in a reservoir shall, at
the discretion of the Water Apportionment Board, and accord-
ing to plans approved by it, construct, fix and maintain in a
sound and efficient manner flumes, weirs, sluice gates, valves
or other controiling or measuring devices at points on the
stream to be determined by such Board and, if required so
to do, on each and every stream or body of water discharging
into or from such reservoir, for the purpose of determining
the amount of water flowing into or stored in such reservoir
or the flow below such reservoir, or both.

Local Water
Authorities.
59 of 1960. s. 6.
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(4) If any operator neglects or refuses to commence the
construction or fixation of such flumes, weirs, sluice gates,
valves or other controlling or measuring devices, within three
months after notice to do so by the Water Apportionment
Board, or to prosecute the said construction diligently, or to
maintain the same satisfactorily, the Water Apportionment
Board may—

(@) construct, fix, maintain or cause to be constructed,
fixed and maintained the said flumes, weirs, sluice
gates, valves or other controlling or measuring
devices;

(b) open or cause to be opened the sluice gates, valve or
outlet of any reservoir, or, failing such outlet,
demolish or cause to be demolished any works in
order to provide an outlet, or close or cause to be
closed any canal or pipe or other work for diverting
or abstracting water, to permit such quantity of
water to flow down the stream for the use of other
persons, as the Water Apportionment Board may
deem proper, until the said operator constructs,
fixes or maintains the said flumes, weirs, sluice
gates, valves or other controlling or measuring
devices.

(5) All costs and charges in connexion with any such
operation shall be paid by the operator and, if not so paid,
shall, in addition to any other penalty provided under this
Act, be recoverable as a debt due to the Government,
and, if the operator further refuses or fails to comply with
the said requirements, the Water Apportionment Board may
cancel his licence, sanction or permit.

29, (1) During a drought, or at any time in the case of
small watercourses, the Water Apportionment Board may, in
its absolute discretion by order, require any person, notwith-
stariding the fact that he may be using water under a licence,
sanction or permit, to allow to pass such proportion of the
water in the watercourse as appears to the Water Apportion-
ment Board to be equitable, and may prohibit any practice
which, in the opinion of the Water Apportionment Board,
causes undue reduction of the water in any watercourse.

(2) Any person who fails to obey an order of the Water
Apportionment Board given under subsection (1) of this
section shall be guilty of an offence.
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30. (1) The use of water shall be reasonable as well as Questions as
beneficial in relation to others who use the same sources of ‘' cfcient
. utilization to be
supply or bodies of water. determined by

(2) All questions as to full, efficient, reasonable and
beneficial utilization, as to adverse effect of works or as to
limitation of supply owing to abnormal conditions shall,
féom time to time, be decided by the Water Apportionment

oard. -

(3) Any person aggrieved by a decision of the Water
Apportionment Board given under subsection (2) of this
section may appeal to the Water Resources Authority, whose
decision shall be final.

(4) In deciding any such question, the Water Apportion-
ment Board shall have regard to the particular circumstances
of the area concerned, the time at and the period during
which the water is used and any other circumstances relevant
to the question.

31. The Water Apportionment Board may declare that
a particular channel or depression or swamp is not a water-
course, and whether a particular body of water or body of
surface water is a stream, swamp, natural lake or spring, and
whether any particular ground water is tributary to any such
stream, swamp, natural lake or spring, and may also declare,
define or delineate the boundaries thereof and all matters
pertaining thereto, and may vary any such declaration, and
any such declaration, until varied, shall be conclusive of any

‘fact stated therein.

32. (1) The Water Apportionment Board may require
any application or statement called for under this Part or
under any rules made under this Act to be verified by oath,
affirmation or declaration.

(2) Any person who, being required so to do under sub-
section (1) of this section, verifies by oath, affirmation or
declaration any application or statement which he knows to
be false or does not believe to be true shall be guilty of an
offence.

PART VII—STATE SCHEMES

o33 (1) The Minister may, from time to time, publish
in the Gazette a notice setting out the land required for the
development of any state scheme.

2

3) } (Deleted by L.N. 741/1963.)
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(4) When any Iaqd is required for a state scheme, such
Iar}d may be acquired in accordance with the law for the time
being in force relating to the acquisition of land for public
purposes.

- © A state scheme shall, due regard being given to the
satisfaction of the water rights previously acquired, take
pre;edence over all other schemes for the use of water or the
drainage of land.

(6)_ Where any land or portion thereof acquired under
subsection (4) of this section is not immediately required for
the full development of a state scheme, such land may be
Ieased_b_y the Commissioner of Lands, with the approval of
the Minister, to the previous owner of the land or, if not
equired by hxm, to any other person in accordance with the
law for the time being in force relating to the leasing of
such land.

(7 Permits may be issued by the Water Apportionment
Board, on such terms and conditions as it may specify, for
the use of the water or any portion thereof reserved for a
state scheme, but such permits shall be valid only until such
tme as water is required for the state scheme, or, as the case
may‘be, for as long as any water is available in excess of the
requirements of such state scheme.

34. (1) The Minister, after consultation with the Water
Resources Authority, may direct that state schemes may be
executed in augmentation, modification or improvement and,
subject to the provisions of this Act. in supersession of
any other works for, or comprising the employment of, waters,
and he may, at any time, order that any works contemplated or
under execution or completed shall be aided from public
moneys to such extent as may be authorized by Parliament.

(2) Any operator who is aggrieved by any direction given
under this section may appeal to the Water Appeal Board.

PART VIII—WATER PERMITS

35. The purposes for which a permit may be acquired
are as follows—
(@a dor.m?stic purpose, which expression means the
provision of water for household and sanitary
purposes and the watering and dipping of stock:

(b)a public purpose, which expression means the pro-
vision of water for municipalities, townships,
villages and communities, and for all reasonable
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demands for steam-raising on railways or for other
purposes connected with public undertakings, not
involving the use of water for the generation of
power;

(c)a minor irrigation purpose, which expression means
the provision of water for the irrigation of land, not
exceeding two acres, used for orchards, gardens,
nurseries or land farming operations;

(d)an industrial purpose, which expression means the
essential requirements of any industry, including
mining and the washing and treating of coffee,
vegetable fibre or other agricultural or mineral
produce, or the essential requirements of other

industries and mining;

(e)a power purpose, which expression means the
provision and employment of water for the develop-

ment of power;

(f) a general irrigation purpose, which expression means
the provision of water for the irrigation of land
exceeding two acres in extent;

(g) any other purpose approved by the Water Apportion-
ment Board.

36. (1) In all cases of proposed diversion, abstraction,
obstruction, storage or use of water from a body of water
other than those referred to in section 38 of this Act,
application must be made in the manner prescribed by this
Act for a permit for such diversion, abstraction, obstruction
or storage of water from or in such body of water.

(2) Any person who executes, constructs, erects or
employs works for the diversion, obstruction, abstraction or
storage of water, or diverts, obstructs, abstracts or stores
water from a body of water, except as permitted by this
Act, without, or before the receipt of, an authorization or
permit issued under this Act, shall be guilty of an offence.

37. (1) No person shall drain, obstruct or otherwise
interfere with any swamp unless such swamp has been
declared under section 31 of this Act not to be a watercourse,
without first having obtained an authorization or permit under
this Act.

(2) Any person who contravenes the provisions of this
section shall be guilty of an offence.

When permit
required.

Permit required
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of swamp.

59 of 1960, s. 8.
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38. A permit is not required—

(a) for the abstraction or use of water from any body of
water for domestic purposes by any person having
lawful access thereto, if such abstraction is made
without the employment of works;

(b) when the works for the development of ground water
are not situated within one hundred yards of any
body oi surface water:

Provided that this paragraph shall be subject to
the provisions of sections 50 and 74 of this
Act;

{c) for the storage of water in, or the abstraction of water
from, a dam constructed in any chapmnel or
depression which has been declared not to be a
watercourse under section 31 of this Act.

39. Projects for the use of water, or for the drainage of
land, are of four classes, namely—

{a) private projects;
(b) community projects;
(c) public projects;
{d) urban projects.

40. (1) Private projects are those which concern the use
of water or the drainage of swamps within the limirs of the
land of the operator, whether works are constructed entirely
on the land of the operator, or partly on the land of the
operator and partly on the land of other persons.

(2) (@) Two or more operators who have a common

- interest in the employment of water or in the draimage of

swamps may umite in an association for the exercise of a
permit for a private project.

() Any application for a permit in such a case shall be
accompanied by a statement of the {erms and objects of the
association, and the rules under which the association proposes
to exercise the permit shall be specified and submitted to the
Water Apportionment Board for approval, and any wvariation
of such rules subsequently made shall also be submitted for
the approval of the Water Apportionment Board.

(c) The proportion of participation shail be presumed
to be equal between members, unless the contrary is specified
by rules made and agreed by the association and approved
as provided in paragraph (b) of this subsection.
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(d) The grant of a permit to an association of operators
under this section shall be subject to such terms governing
action to be taken during operation, or upon withdrawal of
members of the association, or upon dissolution of the
association, as the Water Apportionment Board may specify
or as may be prescribed.

41. Community projects are such projects, other than
public or urban projects, as are conducted in accordance with
rules approved by the Water Apportionment Board and
agreed by a Local Water Authority operating under a permit
for one or more of a series of authorized purposes connected
with the use of water, or the drainage or reclamation of land
situate entirely, or for the greater part, within the area in
respect of which such Local Water Authority is appointed.

42. Public projects include projects which involve the
supply of water, or of electrical energy derived from the
energy of moving water, to persons other than the operator,
in consideration of payment therefor, or the drainage or
reclamation of lands in consideration of payment therefor.

43. Urban projects mean projects undertaken, operated
or maintained by a municipal authority, corporation or other
body, for the supply of water to municipalities or townships,
and include projects, however originated and constructed,
which are acquired and operated by a municipal authority,
corporation, water undertaker or other water works authority,
for the supply of water to a municipality or township, rading
centre or other urban community.

44. The Water Apportionment Board may determine
to which class any proposed project shall be deemed to belong.

45. (1) In the case of all licences, sanctions or permits
involving the irrigation of land, provision shall he made by
the operator for the efficient drainage of such lands and the
delivery of the residue of used-or unused water to a water-
course or a body of water by drainage or other works.

(2) Whenever, in the opinion of the Water Apportion-
ment Board, no provision, or insufficient provision, has been
made by the operator for the delivery of used or unused water
to a watercourse or body of water, or for the drainage of
irrigated lands or swamps created by any diversion or
abstraction of water, it may order the operator to construct
and maintain such works as will, in its opinion, cause such
water to be so delivered or as will drain such irrigated lands
or swamps.

Community
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59 of 1960, s. 9.
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(3) If any operator fails within a reasonable time to obey
any order of the Water Apportionment Board given under
this section, his licence, sanction or permit may be cancelled
by the Water Apportionment Board, and the licence, sanction
or permit shall thereupon become null and void, and he shall
be guilty of an offence.

46. (1) A licensee may at any time apply to the Water
Apportionment Board for a permit in lieu of his licence.

(2) Upon the termination of a sanction or before such
termination if so desired by the sanction holder, the Water
Apportionment Board may issue to the sanction holder a
permit in lieu of the sancton.

47. (1) Notwithstanding anything contained in this Act‘
the Water Apportionment Board* may, if in its opimpn
exceptional circumstances warrant such action, apthopze
by permit, for a period not exceeding one year, the diversion,
abstraction, obstruction or use of water and the works required
therefor according to such terms and conditions as the Water
Apportionment Board* may specify in such permit, regard
being had to the extent to which the authorization of sqch
permit would be likely to interfere with the domestic require-
ments of other users.

(2) In the event of any works not being in conformity
with a permit issued under this section, or in the event of such
permit having been terminated, the Water Apportionment
Board may forthwith demolish any such works and recover
the cost of such demolition from the person concerned in any
competent court, and the permit holder shall surrc?nder his
permit to the -Water Apportionment Board, which shall
endorse it accordingly.

48. (1) When issuing a permit, the Water Apportionment
Board shall specify, as far as practicable, the part.icular portion
of any land, or the particular undertaking, to which the permit
is to be appurtenant, and such permit shall thex:eupon, save as
herein provided, be appurtenant to such portion of land' or
such undertaking, and such permit shall pass with any demise,
devise, alienation, transfer or other disposition thereof,
whether by operation of law or otherwise:

*Power delegated to the chairman gf the Board Egy LN.
474/1958, subject to the proviso that permits granted by him shall
be valid for three months omly.
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Provided that, if in the opinion of the Water Apportion-
ment Board circumstances, not under the control of the
permit holder, have changed since the issue of the permit and
the water concerned cannot in such circumstances be reason-
ably beneficially used by such permit holder on the particular
portion of land to which such permit is appurtenant, the
Water Apportionment Board may, on application by such
permit holder and provided it is in the public interest and
the rights of others are not adversely affected thereby, transfer
such permit to another portion of the land owned by such
permit holder.

(2) When the land or undertaking to which the permit
is appurtenant passes to another landholder or owner, the
permit shall be surrendered to the Water Apportionment
Board for endorsement thereon of the name of the new land-
holder or owner.

(3) Notwithstanding anything contained in subsection (1)
of this section, if the land to which the permit is appurtenant
has been, or is about to be, divided in ownership, the permit
shall be surrendered to the Water Apportionment Board, and
any new permit as may be issued by the Water Apportionment
Board shall be dependent upon the acquisition of such ease-
ments, if any {to be acquired within a period of two years of
the date of the registration of transfer of the subdivision of
land, or such longer period as the Water Apportionment
Board may decide), as may be required, and may be issued
with such modifications of the original permit as, in the
opinion of the Water Apportionment Board, may be rendered
necessary or desirable by the circumstances.

() Any person who contravenes the provisions of sub-
section (2) of this section shall be guilty of an offence.

49. The right of a licensee or the privilege of a sanction
or permit holder to divert, abstract, use or store water shall
be exercised in accordance with the conditions of his licence,
sanction or permit, and shall be limited to the quantity or
proportion of the discharge of the body of water concerned,
whether it is normal flow or flood discharge permitted by
such Hcence, sanction or permit.

PART IX—ABSTRACTION OF GROUND WATER AND PERMITS
THEREFOR

50. (1) No person shall construct or begin to construct
a well or abstract any water from a well if such well is to be
constructed or is situated within one hundred yards of any

Conditions of
permits, etc., 10
be observed.

Permits required
for certain wells.
24 of 1957, 5.7.
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body of surface water, unless such person has been duly
authorized by a permit so to do.

(2) No person shall construct or begin to construct a
well or abstract anv water from a well if such well is to be
constructed or is situated within half a mile of another well,
without first having obtained the written authority of the
Water Apportionment Board so to do.

(3) Any person applying for the necessary permit in
compliance with subsection (1) of this section, or for authority
under subsection (2) of this section, shall give such particulars
relative to his application as the Water Apportionment Board
may require, and such Board may, after consideration of the
application, grant upon such conditions as it may deem
necessary or refuse the application.

(4) Any person aggrieved by a decision of the Water
Apportionment Board given under subsection (3) of this
section may, within thirty days after notification of the
decision, appeal to the Water Resources Authority, whose
decision shall be final and binding.

(5) Any person who fails to comply with the provisions
of subsection (1) or subsection (2) of this section shall be

guilty of an offence.

51. (1) No person shall construct or begin to construct
a well without having first given to the Water Apportionment
Board notice of his intention to do so, and shall notify the
Water Apportionment Board when construction commences
and, unless otherwise exempted, keep a record of the progress
of the work, which shall include measurements of the strata
passed through, specimens of such strata, the levels at which
water was struck, the quantity of water obtained at each
level and the quantity finally obtained and the rest level

thereof.

(2) Such person shall allow any person authorized by
the Water Apportionment Board, at all times—

(a) to have free access to any such well;

(b) to inspect such well and the material excavated there-
from;

(c)to take specimens of such material and of water
abstracted from the well; and

(d) to inspect and take copies of or extracts from the
record required to be kept under this section.
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(3) Where the person constructing a well on any land
is not the occupier of such land, the obligation to allow any
person authorized by the Water Apportionment Board to
exercise his rights under this section shall be the obligation
of the occupier of the land as well as of the person construct-
ing the well.

52, The person constructing such well, if required to
keep records under subsection (1) of section 51 of this
Act, shall, within one month of the cessation of the con-
struction, send a complete copy of the record, together
with the specimens referred to in such record, to the Water
Apportionment Board, and shall also send to the Water
Apportionment Board particulars of any test made, before
such cessation of the construction, of the yield of water, and
shall specify the rate of flow throughout the test and the
duration of the test, and also, where practicable, the water
levels during the test and thereafter until the water has
returned to its natural level; and the person constructing the
well shall further state, on the record, his opinion as to
whether the water, as determined by tasting, is suitable for
drinking or is highly mineralized, as the case may be, and
shall, if required by the Water Apportionment Board, send
to such Board such water samples as the Board may deem
necessary.

S8 Where any well is being constructed within half a
mile of an existing well, the Water Apportionment Board
may, by notice in writing, require the person constructing the
well to apply tests, to be specified in the notice, to the
existing well and to supply to the Board the particulars of
the results of such tests, including the rate of pumping and
rest levels of the water:

Provided that, where the well to which the tests are to
be applied is situated on the property of a person other than
the person constructing the well and such person is unable
_for any reason to apply such tests, the Board may, by notice
in writing, require the person upon whose property the exist-
ing well is situate, whether he is the owner or occupier of
such.property. to apply the tests to be specified in the notice
to him, and to supply to the Board the particulars of the
results of such tests including the rate of pumping and rest
levels of water.

54. Where any borehole contractor constructs a bore-
hole on land belonging to or occupied by any other person,
such borehole contractor shall be deemed for the purposes of
this Act to be the person constructing the borehole.
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. 55. The person constructing such well or, if a different

person, the owner or occupier of the land on which such

construction takes place may give notice to the Water
Apportionment Board requiring any. copy of, or extract fron_l,
the record required to be kept under section 51 of this
Act, or any specimen taken, or any other particulars
connected with the well, to be treated confidentially, and the
Water Apportionment Board shall thereupon not allow such
copy, extract, specimen or other particulars, except in so far
as it contains or affords information as to water resources or
supplies, to be published or shown to any person not being an
officer of the Water Resources Authority or the Water
Apportionment Board, unless the person giving such notice
consents thereto: ’

_ Provided that, if at any time the Water Apportionment
Board gives notice to such person that, in its opinion, his
consent is unreasonably withheld, then that person may,
within three months after the notice given by the Water
Apportionment Board, appeal to the Minister, and, if at the
expiration of that period no such appeal has been made, or
if, after hearing the appeal, the Minister does not make an
order restraining it from so doing, the Water Apportionment
Board may proceed as if such consent had been given.

- -56. Any person who fails to comply with any of the
obligations imposed upon him by sections 51, 52 and 53 of
this Act shall be guilty of an offence.

57.' (1) No person shall, except with the written anthority
“of the Water ‘Apportionment Board—

(a) cause any ground water to run to waste from any well
except for the purpose of testing the extent or
quality of the supply or cleaning, sterilizing,
examining or repairing such well; ’

(b) abstract from any well water in excess of_ his reason-
able requirements and which he cannot use in a
reasonable and beneficial manner; -,

" (c) conduct the water from any well through any channel
or conduit so that more than twenty per cent of
the water is lost between the point of appropriation
and the point.of beneficial use: = -

Provided that, where the water from any well is
conducted “through' channels or conduits together
with water from other sources, no person shall pérmit
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" the waste of more than twenty per cent thereof in
conducting the water from the point of appropriation
of the well water to the point of ‘beneficial use;

(d)use any water from any well for the purpose of
domestic use or the watering of stock, except where
such water is carried through pipes fitted with float
valves. or other satisfactory means of confrol, to
prevent waste therefrom: ‘ ‘

Provided that, where ground water interferes or
threatens to interfere with the execution or operation
of underground works, whether water works or not,
the Water Apportionment Board may, in any
particular case, agree that such water may be allowed
to waste upon such conditions regarding- quantity
and method of disposal as it may specify.

{2) Any person who contravenes any provision of- this
section shall be guilty of an offence and liable, for a first
offence, to a fine not exceeding five hundred shillings, and for
a second or subsequent offence to a fine not exceeding one
thousand shillings, and the Water Apportionment Board may,
on the conviction of any such person, order that the well con-
cerned be effectively sealed, or may make such other order
as appears to it to be necessary to prevent waste of water... ~

(3) If any person fails to comply with any order given
under this section, the Water Apportionment Board ‘may take
such steps as it may consider necessary to execute the order,
and any expenmses incurred in taking such steps shall be
recoverable as a civil debt from the person upon whom such
order is made. ' ' )

58. (1) Any well which encounters salt water, hereinafter
referred to as a defective well, shall be securely cased, plugged
or sealed off by the owner of such well, so that the salt water
is confined to the strata in which it was found, and such
casing, plugging or sealing shall be done in such a manner
as effectively to prevent the sait water from escaping from
the strata in whiclr it was found- into- any other water-bearing
strata or on to the surface of the ground. . :

(2) Subsection (1) of this section shall also apply to all
wells constructed before the commencement of this Act.

$9. Any person who recases or removes the plugs or
seals from a defective well, or deposits, or causes or knowingly

- permits the deposit of, any-dirt, rubbish or other material in

any such well, except with the written authority of the Water
Apportionment Board, shall be guilty of an offence. -

Defectivo wells.

Interference
with defective
well.
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60. (1) Before any defective well is recased or the plugs
or seals removed, the owner of the well, or his duly authorized
representative, shall file with the Water Apportionment Board
an application for authority to carry out such recasing or the
removal of the plugs or seals.

(2) Such application shall contain as complete informa-
tion as possible in regard to the name and address of the
owner of the well, its location, depth and size and the amount
and location of casing or sealing in the well, the distance
below the surface of the ground to the water level in the well,
the strata penetrated, the distance from the surface of the
ground to the top of the salt water stratum and the thickness
of the salt water stratum, and shall give all other available
information regarding the condition of such well, and shall
also state the methods proposed for recasing, replugging or
resealing off such well.

61. The Water Apportionment Board, after considera-
tion of any application under section 60 of this’ Act, may
call for additional data, and may make such investigation
as it considers necessary, and, if the well is found to contain
salt water, shall issue instructions to the applicant, specifying
the work which shall be done by the owner to place it in a
satisfactory condition and designating the time that shall be
allowed to complete the work, and may inspect such work
while it is in progress.

62. The Water Apportionment Board may on its own
initiative, or upon information or complaint from any source,
make an examination of any well suspected of containing
salt water, and may issue instructions for curing any defects
in such well, and such instructions shall have the same force
and effect as instructions issued under section 61 of this
Act. -

63. Upon completion of the works in pursuance of any
instructions issued under section 61 of this Act, the con-
tractor who carries out the work or, if the work is done
without a contractor, the owner of the well shall file with the
Water Apportionment Board a statement sworn or affirmed
specifying in detail the manner in which such work was done;
and failure to file such a statement within thirty days after
the completion of such work shall be an offence.

64. (1) Upon receipt of such statement, the Water
Apportionment Board shall determine, either from the state-
ment or from inspection or test, whether the work bas been
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satisfactorily performed, and, if it determines that the work
has not been satisfactorily performed, it shall issue additional
instructions specifying the additional work required to place
the well in a satisfactory condition, and specifying the time
for the completion of such addironal work.

(2) Upon the completion of such additional work, a
statement sworn or affirmed shall be filed with the Water
Apportionment Board as provided for in section 63 of this
Act, and failure to file such a statement shall be an offence.

65. (1) The owner of any defective well shall be guilty
of an offence if he fails to carry out any order of the Water
Apportionment Board within the period specified therefor
in the order.

(2) If such owner fails to comply with an order of the
Water Apportionment Board, the Board may itself take such
steps as may be necessary to execute such order, and any
expenses incurred in so doing shall be recoverable at the
suit of the Board as a civil debt from such owner.

66. (1) Notwithstanding anything contained in this
Act, no well shall be constructed within the limits of supply
of a water undertaker without the consent of the Minister*.

(2) Any person contravening the provisions of this
section shall be guilty of an offence.

67. Where under this Act a permit is required for
the abstraction of ground water, the Water Apportionment
Board may, on the application of any person, grant such
permit with or without conditions, or may refuse to grant

such permit.

68. (1) Every person abstracting ground water by means
of a well shall, in order to prevent contamination or pollution
of the water—

{a) effectively seal off to a sufficient depth any contamin-
ated or polluted surface or shallow water in rock
‘openings or soft broken ground;

(b) effectively seal the top of the well between the surface
casing and the internal pump column, and the
suction or discharge pipe;

* Power delegated to the Chief Hydraulic Engineer by L.N.
369/1956, subject to the condition that he shall not refuse consent
without prior reference to the Minister. -
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{c) dispose ‘of ‘all teturn or waste water by means other
than by return to the well;

(d) extend the well casing to a point not less than eight
inches above the elevation of the finished pump
house or pump pit ﬂoor,

(e) use erther welded or screw type well joints on the
-casing, if made of metal;

() dispose of effluents or drainage from any householfi.
_ .stable, factory, trade premises or other. premises in
such a manner as will prevent any such effiuent or
drainage from reaching such well or ground water;
and

{g) carry out such other. work as the Water Apportion-
) ment Board may direct, from time to time, for the
. prevention of contamination or pollution.

(2) The provisions of paragraphs (f) and (g) of subsection
(1) of this section shall also apply to persons other than the
person«abstracting such -ground water, but, where any such
work is- carried out,. the Water Apportionment Board may
order that it shall be carried out by the person abstracting
the ground water and may apportion the expense; and, where
an order is-made under this subsectiorr for the carrymg out of
any work, such order shall -specify the work which is to be
carried out, and no departure from such order shall be made
without. the pnor authonty of the Water Apportionment
Board

: (3) If any- person fails-to comply with' an order of the
Water Apportionment Board given under this section, the
Water Apportionment Board may take such steps as may be
necessary to execute such order, and any expenses incurred
in taking such steps shall be recoverable at the suit of the
Board as a debt from the person upon whom such order was
made :

(4) For the purposes o£ thrs section, the Water Appor-
tionment Board, or any person deputed by it, may enter any
land or premises for the purposes of ascertaining any informa-
tion requn'ed after. grvmg twenty-four hours notrce to the
occupier of the intention so to.enter. - - -

.. (5) Any person who fails.to-comply with any of the
lpravrsxonsrof this 'section, or:who fails to obey.an- order ngen
under this section, shall be guilty of an:offence. s
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69. (1) If, during the construction of a well, water is
encountered in an aquifer and water from a water table or
higher aquifer tends to flow from the upper aquifer to the
lower aquifer, and if, in the opinion of the Water Apportion-
ment Board, this is likely to prove detrimental to the ground
water resources of the area, the Water Apportionment Board
may order what special measures shall be taken by the owner
of the well so that the water from the higher aquifer cannot
flow to the lower aquifer.

2) Any person who contravenes or fails to comply with
an order given by the Water Apportionment Board under
subsection (1) of this section shall be guilty of an offence and
liable to a fine not exceeding ten thousand shillings.

70. (1) Every artesian well and every sub-artesian well
shall be efficiently cased, capped or furnished with such
appiiances as will readily and effectively arrest and prevent
the Aow therefrom over the surface of the ground or wasting
from the well through the strata through which it passes.

(2) Any owner of a well who fails to comply with the
provisions of subsection (1) of this section shall be guilty of
an offence.

71. (1) No borehole contractor shall carry out any con-
tract to construct a borehole until he has been licensed by the
Water Apportionment Board.

2) Every applrcatxon for a borehole contractor’s licence
shall be made in the prescribed form.

{3) If, on receipt of an application, the Water Apportlon-
meut Board is satisfied that the applicant is a fit person to be
licensed, it shall issue a borehole contractor’s licence for such
period and subject to such conditions as are specified therein;
and shall keep a register containing the paruculars of all
such licences.

(4) The Water Apportionment Board may at any time
cancel any borehole contractor’s licence if the contractor
has—

{a) conducted any drilling operation improperly; or

(b) intentionally made 2 misstatement of fact in any
report required from him under this Act; or

(¢) failed to submit any report reqmred from him under
.this :Act; or -

- - {d)failed to comply with the provisions of thrs Act.
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72. Any person not.licensed as a borehole contractor
who carries out any contract to construct a borehole, or any
drilling operation, shall be guilty of an offence:

Provided that landholders who drill on their own holdings
shall be exempt from the provisions of this section.

73. (1) The following shall be the conditions of a permit
for the abstraction of ground water—

(a) that the right of the permit holder shall relate to a
" specific quantity of water which may be obtained
with a maximum pumping lift found by the Water
Apportionment Board to be reasonable or feasible

at the time of granting the permit;

(b) that the permit does not include the right to have
the rest level in the well of the permit holder main-
tained at any level higher than the level necessary
to make effective such reasonable or feasible pump-
ing lift;

(c) that the Water Apportionment Board may revise both
the quantity of water and the maximum pumping
lift in the light of changed conditions as provided
in section 98 of this Act.

(2) Nothing in paragraph (b) of subsection (1) of this
section shall be so construed as to prevent the granting of
permits to other applicants later in time, on the grounds that
abstractions under such later appropriations may cause the
rest level at the point of abstraction of a prior appropriator
to be lowered, so long as the rights of existing holders of
permits can be satisfied.

74. (1) Where the Minister, after consultation with the
Water Resources Authority, is satisfied that, in any area,
special measures for the conservation of ground water are
necessary in the public interest, whether for the protection of
public water supplies or for the protection of water supplies
used for industrial or other purposes, he may make an order
(in this Act called a conservation area order) declaring that
such area is a conservation area, and thereupon the provisions
of sections 75 and 76 of this Act shail apply to such area
either until further order or for such period as may be specified
in the order.

(2) Before such order is made, the Minister shall publish
in the Gazette and in a newspaper circulating in the district
a notice of his intention to make such order, and any person
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who may be aggrieved by the making of such order may,
within thirty days of the date of publication of the notice,
appeal to the Water Resources Authority.

75. (1) Every person who has been, before the making
of a conservation area order, diverting or abstracting water
or allowing water to be diverted or abstracted from ground
water, by mechanical means within any conservation area, and
who desires to continue to do so, shall, within six months of
the date of the order, or within such further period as may
be determined by the Minister by notice in the Gazette, apply
to the Water Apportionment Board for a permit.

(2) Any person who fails to apply for a permit in accord-
ance with subsection (1) of this section shall be guilty of an
offence.

76. (1) In a conservation area no person shall—

(a) construct or commence to construct any well for the
purpose of abstracting ground water therefrom; or

(b} extend any existing well for the purpose of abstracting
additional ground water therefrom,

unless he has obtained a permit from the Water Apportion-
ment Board so to do.

(2) The provisions of this section shall not apply to any
well from which the water is abstracted otherwise than by
mechanical means.

(3) No person shall abstract ground water by mechanical
means from any well within a conservation area unless he has
obtained the necessary permit.

(4) Any person who contravenes any of the provisions of
subsections (1) and (3) of this section shall be guilty of an
offence.

77. Priorities for the use of ground water may be
established separately in each area which constitutes, in the
opinion of the Water Apportionment Board, a separate source

of supply.

PART X—PROCEDURE ON ISSUE OF PERMITS

78. Except where otherwise expressly provided in this
Act, every applicant for a permit shall complete and file with
the Water Apportionment Board the following document in
triplicate, accompanied by the prescribed fee— ’
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(a) an application in the prescribed form together with
such plan or plans, drawn in such a2 manner and to
such scale as will allow all requisite details to b'e
legibly recorded, as may be required under - this
Act or by the Water Apportionment Board;

(b) an application, where necassary, for the right to con-
struct work across a road, railway, road reserve of
railway reserve.

79. In any application for permits involving reclaxpation
or drainage of land, an applicant shall furnish spch particulars
as the Water Apportionment Board may specify.

80. (1) Upon receipt of an application, map or plan (f
any) by the Water Apportionment Board, or at any tume after
such receipt, and whether objections have been received or
not, the Water Apportionment Board may amend or vary
the application, map or plan in any respect.

(2) Such application, map or plan (if any), or true co_pies
thereof, shall be open for inspection by the public at all times
during office hours at the office of the chairman, and" at any
other place deemed desirable by the Water Apportionment
Board or the chairman.

81. After receipt by the Water Apportionment Board
of the application, together with ail particular§, map and p}an
(if any) which it may have required the applicant to furnish,
so as to enable a full understanding to be obtal.ned of the
applicant’s proposals, either as originall_y .supmltte:d. or as
varied, the Water Apportionment Board, if in its opmion the
permit applied for would be likely to be in t‘he public interest,
or not adverse to it, shall endorse its conditional approval on
the original and all copies of the application, map and plan (if
any) connected therewith. ,

82. (1) Applications for permits for the sa;né purpose or
for different purposes shall receive consideration in gccord-
ance with the circumstances of each case.

(2) The use of water for domestic purposes shall take
precedence over the use of water for any other purpose, and
the Water Apportionment Board may teserve ;uch part of the
flow of a body. of water as im its opinion. is’ requuefi_fp}-
domestic purpeses. =~ T T Coe T
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"+ (3) The applicant and any person who may have objected
to the application shall be notified of the decision of the Water
Apportionment Board and, in the event of the rejection of
an application or objection, as the case may be, of the reasons
therefor, and may, if aggrieved by such decision, within thirty
days after the date of such notification, lodge with the chair-
man of the Water Apportionment Board a notice of appeal
to the Water Resources Authority against such decision.

(4) The decision of the Water Resources Authority on
any such appeal shall be final and binding on all parties
concerned.

© 83. If an applicant fails to complete his-application to
the satisfaction of the chairman within a period of one year,
or such other period as the Water Apportionment Board may
in any particular case specify, from the date of its first receipt
at the office of the Water Apportionment Board, the applica-
tion shall be deemed to be abandoned and shall be cancelled.

84. (1) If the application and map or plan (if any) have
been conditionally approved under section 81 of this. Act,
or if before such conditional approval the chairman considers
it desirable .so to -do, the chairman shall prepare a notice
setting forth— :

(aythe name and address of the applicant;

(b) the body of water from which it is proposed to abstract
or divert water or on which it is proposed to im-
pound water;

{c) the place at which the water is proposed to be used;

(d) the purpose. for which the water is proposed to be

. - used; - :

() a statement that any objection must be filed with the
Water Apportionment Board within thirty days from
the ‘'date of the first publication of such notice and
that a copy of any objection shall be served on the
applicant; and - N N

(f any further information considered by the Water
Apportionment Board to be necessary. © -

. {2) Such notice shall be transmitted to the applicant, who
shall, if he still desires to acquire a permit, within twenty-one
days from the date of the receipt of such notice, unless such
time is extended by the Water Apportionment Board, cause
it to be published in some newspaper, which may be specified
by the Water Apportionment Board, published in Xenya, and
having circulation in the locality-in which the proposed works
would be sitvated; and in:addition-in one issue of the-Gazette.
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(3) If it appears to the Water Apportionment Board to be
in the public interest so to do, it may require the applicant to
publish such notice in such newspaper and in a second news-
paper having circulation in the locality of the proposed works,
on not more than four occasions within thirty days, or may
require such notice to be published in a modified or altered
form.

(4) The Water Apportionment Board may, in any
particular case, exempt any applicant from compliance with
the requirements of this section.

85. (1) Any objection to an apphication shall be filed with
the Water Apportionment Board in duplicate within thirty
days from the date of the first publication of such notice or of
such altered or modified notice, and shall contain the name
and address of the objector and the specific grounds of
objection, and a copy of such objection shall forthwith be
served, by the objector, on the applicant.

(2) The Water Apportionment Board shall consider such
objection, and if, in its opinion, the grounds of objection are
not prima facie sufficient to warramt an inquiry, it shall so
decide, and shall notify the objector of such decision, but if it
considers the alleged grounds sufficient to warrant public
inquiry it shall fix a day for the holding of such inquiry.

(3) The Water Apportionment Board may, for the pur-
pose of such inquiry, summon and examine witnesses upon
oath or affirmation, adjourn the Bbearing to obtain further
evidence or until the applicant has sabmitted plans, or altered
plans, or other documents, dismiss the objection, direct the
applicant to amend his application or dismiss the application.

(4)- If the powers of the Water Apportionment Board
under subsection (3) of this section are delegated to any
person, such person shall report in writing to the Water
Apportionment Board, and the Board may decide the
application upon such report.
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87. (1) If the application, as filed or as amended by the
Water Apportionment Board, is finally approved by the Water
Apportionment Board, the Board shall authorize the con-
structdon of the works by an authorization, and may specify
in such authorization the time within which the construction
of such works is to be commenced and to be completed.

(2) The authorization for the construction of such works
shall be in the form prescribed by the Water Apportionment
Board. or by rules made under this Act, and shall be
numbered.

(3) The permit issued on completion of the works, in
accordance with the authorization and any modification there-
of to the satisfaction of the Water Apportionment Board,
shall bear the same number as was endorsed upon the
authorization.

(4) A copy of the application, map or plan (if any) as
approved shall be returned to the applicant with the
authorization.

(5) No material deviation from the application, map or
plan as filed, or amended by the Water Apportionment Board,
shall be made without the consent of such Board, and any
question arising as to whether any deviation is material shall
be determined by the Water Apportionment Board.

88. If, after receipt by the Water Apportionment Board
of such application and any map and plan, together with such
particulars of the applicant’s proposals as it may have
required, the Water Apportionment Board considers that the
proposed permit would not be in the public interest, or would
unduly interfere either with the undertakings of other
operators or with other users, it shall endorse its disapproval
upon each copy of the application and any other necessary
documents relating thereto, and shall state its reasons for such
disapproval, and shall return one copy of each such document
to the applicant.

PArT XI—DaMS

89. (1) No person shall construct, for another person. Licensing

Finalt ::srog/al 86. The Water Apportionment Board may, after con- any dam required by rules made under this Act to be dam
or : . P . contractors,
w;ﬁ-ado:. sxdex:atan of any objection which mxay have been made to an constructed only by a licensed dam contractor, unless he is 24 of 1957, 5. 14
590f1960,s. 14.  application— - the holder of a valid dam contractor’s licence.

{a) finally approve the application; (2) Every application for a dam contractor’s licence shall

(b) refuse the application; or be made to the Water Apportionment Board in the prescribed

" (c) approve the application in part only. form. ’
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(3) If, on receipt of an application for a dam contractor’s
licence, the Water Apportionment Board is satisfied that the
applicant is a fit person to be licensed, it shall issue to him a
dam contractor’s licence for such period and subject to such
conditions as are specified thereon, and shall keep a register
containing the particulars of all such licences.

(4) The Water Apportionment Board may at any time
cancel a dam contractor’s licence if the holder thereof hag—
(a) constructed any dam in ap improper, unsafe or
dangerous manner;
(b) failed to submit any report required to be submitted
by him under this Act;

(c) intentionally made a misstatement of fact in any report
submitted by him;

(d) failed to comply with any provision of this Act; or

(e) knowingly been a party to any other person’s failure
to comply with any provision of this Act.

(5) Any person who, not being the holder of a dam
contractor’s licence, constructs any dam for another person
which is required by rules to be constructed only by a licensed
dam contractor shall be guilty of an offence,

(6) For the purposes of this section, “conmstruct”, when
used in relation to a dam, includes the extension or improve-
ment of an existing dam.

90. (1) An operator or the owner or the person having
the control of any dam which exceeds fifteen feet in height
or which holds more than thirty acre feet of water shall, in
the event of the failure of or serious damage to such dam,
immediately report the same to the Chief Hydraulic Engireer,
Nairobi, by telegram or other urgent means of communication,

(2) Any person who contravenes the provisions of sub-
section (1) of this section shall be guilty of an offence.

PART XII—ExrcutioN anp MAINTENANCE OF Wogrks

91. (1) Any works authorized under this Act may,
if the Water Apportionment Board so determines, be
inspected, during construction, by officers of the Ministry for

the time being responsible for water or of the Water Resources
Authority.

(2) No such inspection shall be deemed to imply a
Government guarantee of the works constructed; or to support

or justify any claim whatsoever against the Government in
connexion with such works.
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. on any inspection made under section 91 of this
Act, ?ﬁe V\I’ilzer Apgortig:‘:ment Board may oFder Fhe operator
to make any addition or alteration which it considers
necessary for the securicy of any works;. whether comg)leted
or in the course of comstruction, and, if such order is not
complied with to the satisfaction of the W_ater Apportionment
Board within such period as may be specified by such Bqard,
the authorization for such works may be cancelled or modified
by the Water Apportionment Board.

. Any operator constructing any works under this
Act, 9:ssha(li) duri};xg psuch construction, keep open for safe
and convenient travel ail public roads and rights of dway
therefor, publicly used as such, when they are crosse q;
interfered with by suck works, and shall, l_)efort? watgr thl
admitted to such works. construct to the satxsfacﬁpn of g
authority concerned, or 2t the option of such authority r;: 1‘111(1’
to it the costs of constroction by it of, a substantial nfe
with proper and- sufficient approaches thereto over such wor ns,
and such railings, fences, guard posts, culverts, fact;-wz_l s
and other structures and appurtenances as such aud ority,
with the approval of the Water Ap;_:or.txonment Board, mag
declare to be necessary in the public interest, and :fltl sucb
bridges, approaches and appurtenances shall_ @e;e liiir e
maintained - by the operator, while h13' permit- is valid, ox;
alternatively, at the option of the authority, at the expense o
the operator.

(2) The authority concerned may at any time, at its own
cost, renew or alter such bridge or any structure or works in
connexion therewith.

(3) Any operator who fails to comply with subsection (1)
of this section shall be guilty of an offence.

‘ irati time mentioned in an
4, (1) Upon the expu’anopvof the ; !
authogriiaﬁdn }f)or the comstruction of works, or at any time
before such date, if such construction is sooner completed,. the
operator shall submit 2 completion certificate in the prescribed
form.

. upon an imspection may be made, by an officer
appogxzx)teﬁg?th% purpose by the Water Apportio‘nment Board,
to ascertain that the works have been completegl in accordance
with the -authorization, that the easements, if any, for the
‘works - bave -been obtained, that agreements, if any are
necessary, have been entered into for the supply of water for

‘Works to be
made secure.

Road crossings.
59 of 1960, s. 17.

Completion
certificate and
inspection.
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utilization on lands which are not the property of the operator
or for the drainage of lands, and that the works as con-
structed are of the required capacity.

(3) If the work is not completed within the time
mentioned in the authorization, a progress report shall be
submitted in lieu of completion report, and the operator may
apply for an extension of the time limit of the authorization.

{4) Such extension may be refused or may be sanctioned
upon such terms as the Water Apportionment Board may
specify; and the operator, if he is aggrieved by the decision of
the Water Apportionment Board, may, within thirty days of
notification of such decision, appeal to the Water Resources
Authority, whose decision shall be final and binding.

95. (1) Upon completion of the works to the satisfaction
of the chairman and in accordance with the terms of the
authorization or amended authorization, the Water Apportion-
ment Board shall issue to the operator on such terms and
conditions as it may deem necessary a permit to divert,
abstract, obstruct, use or store the quantity of water for which
the application was finally approved.

(2) Every permit issued under subsection (1) of this
section shall be issued for a period of twenty-five years:

Provided that the Water Apportionment Board may, in
any particular case in its discretion, issue a permit for a lesser
period, and may, where permanent works of considerable
magnitude are involved, issue a permit for a longer period.

96. Upon the expiration of the time allowed in an
authorization, or of any extension of such time, for the
completion of works under this Act, the rights therein
granted to the operator shall cease and determine, and any
works at the date of such determination constructed, erected,
fixed or acquired may be taken over and operated, or disposed
of, as ordered by the Minister, if not completed within the
time allowed.

97. (1) Every operator shall maintain and retain his
works in a good, proper and workmaniike manner to the
satisfaction of the Water Apportionment Board, so that the
same shall, at all times, be of sufficient strength and capacity
for the fulfilment of the purposes for which they were con-
structed, and so that no damage shall occur to any road,
property or work in the vicinity thereof.

Rev. 1972} Water CAP. 32

49

(2) If any operator fails or neglects to cqmply with sub-
section (1) of this section, the Water Apportionment Board
shall, within a reasonable time after such _faxlure. or neglect
has been discovered, serve such op@rator with notice thefeof,
and if such operator declines or fails to remedy such failure
or neglect he shall be guilty of an offence and liable to a fine
not exceeding ten thousand shillings.

i ion (2) of this section
(3} Any fine imposed under subsection (
shall be without prejudice to any rexpe_dy for the: recovery of
damages for any loss, damage or injury sustained by any
person by reason of such failure or neglect.

PART XIII—VARIATION aND CANCELLATION OF PERMITS, ETC.

98. (1) (@) Whenever it is shown to the satisfaction of thi
Water Apportionment Board that, owing to drought, natura
changes, increased demand or other cause, tbe. dlversxoél,
abstraction, storage or use of the water authorized to be
diverted, abstracted, stored or used by an operator, or the
method or point of diversion or abstraction of water, causes
inequity or a shortage of water fpr domestic purposes or any
other purpose which in the opinion of the Water Apportion-
ment Board should have priority, it may revise or vary any
authorization, licence, sanction or permit, and alter the dis-
charge or quantity of water which any operator is authonz.ed
to divert, abstract, store or use, or alter the method or point
of diversion or abstraction of water.

(b) Before any such revision, varia_tion or a.lterz.mon is
made under this subsection, written notice shall be given by
the Water Apportionment Board to every operator who may
be adversely affected thereby, and every such o?erator may,
within thirty days thereafter, appeal to t{xe Water Ap_pea‘l
Board against such intended revision, variation or alteration:

Provided that the provisions of this_ paragraph §ha11 not
apply to any revision, variation or alteration made or mtex}ded
to be made owing to drought or other emergency specified
by the Water Apportionment Board.

(2) (@) Any community, and any association of operators
other than an appointed water undertaker, may submit to
the Water Apportionment Board for its apProv_'al a scheme
for the better storage. distribution and utilization of water
resources in any particular area, and, where the Wgter
Apportionment Board approves such scheme, the Minister
may—

Revision or
variation of

permits.
24 of 1957, s. 16,
59 of 1960, s. 18.
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(i) for the purposes of giving effect to the‘sch.eme, §ancel,
amend, revise or vary any authorization, 1‘1cenl<1:e,
sanction or permit issued to any operator in that

area; and

(i) impose, by order published in the ngette, a water
rate on all persons owning or occupying land in that
area.

(b) Notwithstanding the provisions of section 11 of this
Act. the Water Apportionment Board shall_ pot approve
any scheme submitted to it under this subsection unless—

(i) the scheme is approved by the persons pwning or
occupying at least two-thirds of the particular area
concerned in the scheme; and

(ii) provision is to be made for an adequate alte.rnative
supply of water to be supplied to operators likely to
be adversely affected and unable to benefit from

the scheme

{¢) No authorization, licence, sanction or pcfmit shall'be
cancelled, amended, revised or varied under this subsection
unless the Water Apportionment Board has served upon the
operator who may be adversely aﬁe_cte:d thereby, at least
thirty days before such revision or variation, a written notice
of the intention so to do.

‘ n operator upon whom a written not'{ce has bc?en
serve(g)iﬁ acc%rdance pwith paragr?,ph {c) ‘of this subsection
may, within thirty days after receipt l_)y him of sucl_l not(xic‘:i
appeal to the Water Resources Authority against the inten ;
cancellation, amendment, revision or alteration notified by
such notice, and the decision of the Water Resources
Authority upon any such appeal shall be final.

(3) (q) Where the Water Apportionment Board or the

Minister cancels, amends, revises, alters or varies any author-

i i i i tion, whether
izati , sanction or permit under this section,
e Ry o F or the Minister, as the

nently or temporarily, the Board or the )
g::len ?nay b);, may decide what compensation, if any, shall be

i i by to any operator
d by any operator benefiting thered / :
gzlverse}l’y affected, and if any operator 1S not satisfied vyxth
any such decision the matter shall be determined by arbitra-
tion.

i tor by reason

(b) Any compensation payable by an opera

of this subsection shall be recoverable as a civil debt.
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99. Any licence, sanction or permit may be cancelled
or the conditions thereof varied by the Water Apportionment
Board if the licensee, sanction or permit holder—

(a) contravenes any condition of the licence, sanction or
permit; or

() fails to make beneficial use of the water or any part
thereof,

and any such licence, sanction or permit to be so cancelled
or varied shall be surrendered to the Water Apportionment
Board for cancellation or variation, as the case may be:

Provided that—

(i} the Water Apportionment Board may after due inquiry
allow the partial use of water without modification
of the licence, sanction or permit, if the Board is
satisfied that such partial use is reasonable;

(i) no licence or permit for a public or urban project
shall be cancelled or varied except by the Minister
with the consent of the Water Resources Authority,
but the Water Apportionment Board may, if any
water the subject of a licence or permit for such a
project is not required by the permit holder, grant
a permit for the use of such water by some other
person for such period as may be specified in such
permit, not being greater than the period during
which the water will not be so required for the
original project.

100. Every licence, sanction or permit shall be subject
to subsequent variation by the Water Apportionment-Board
after a hydrographic survey of the body of water has been
made, and after reasonable notice has been given to all parties
affected.

101. An operator who desires to change the point of
diversion or abstraction of the water used or to be used by
him shall apply to the Water Apportionment Board for
permission so to do, and the Water Apportionment Board
may grant such application if it is of the opinion that it is
in the public interest so to do and that the rights of others
will not be affected thereby.

102. (1) The quantity of water granted or specified under
a licence, sanction or permit shall be used only for the specific
purpose and during or within the time stipulated in the licence,
sanction or permit relating thereto, and, if the licensee or
sanction or permit holder desires to use such water for any

Cancellation
of permits, etc.

Variation of
permits, etc.,
after

hydrographic
survey.

Change of point
of diversion.

Change of use
of water.
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other purpose, he shall make application to the Water
Apportionment Board and supply such particulars as the
Water Apportionment Board may require.

(2) If the Water Apportionment Board considers that an
application under subsection (1) of this section is in the public
interest and that the rights of others are not adversely affected
thereby, it may grant the application, and the ligensee,
sanction or permit holder shall then surrender his licence,
sanction or permit to the Water Apportionment Board, w‘hmh
shall issue a new permit with such modifications as it considers

necessary.

103. Any permit, authorization or other document issued
under this Act which has been issued imperfectly or without
compliance with all or any of the terms governing the issue
thereof, or which contains some inaccuracy, which can be
corrected without affecting the right of other parties, or
which is incomplete or indefinite in its terms and conditions,
shall be returned to the Water Apportionment Board upon
an order of the chairman to the person to whom it is issued,
and such permit, authorization or other document may be
reissued with such amendments as may be considered by the
chairman to be necessary.

104. (1) Whenever the holder of land to whom a licence,
sanction or permit has been granted desires to have the water
concerned apportioned between two or more parts 9f the
land in respect whereof the licence, sanction or permit was
originally obtained, he shall apply to the Water Apportion-
ment Board for an apportionment, and the Water Apportion-
ment Board, on being satisfied that the rights of others will
not be adversely affected thereby, may, after notice to all
persons believed by it to be concerned, amend the licence,
sanction or permit originally granted, or may issue two or
more new permits to conform with the apportionment
authorized.

(2) Such new permits shall, after providing for the
authorized uses of the water and the periods of use provided
for in the original licence, sanction or permit, not authorize
in the aggregate the diversion, abstraction, storage or use of
more water than the discharge or quantity authorized to be
diverted, abstracted, stored or used by the original licence,

sanction or permit.
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105. Any two or more licensees or sanction or permit
holders may mingle the waters authorized by their licences,
sanctions or permits and may construct works to carry or use
such mingled water:

Provided that the plans of any such works shall be subject
to the approval of the Water Apportionment Board in all
respects as new works, and, except as to the mingling of such
waters and the construction and maintenance of such works,
the licence, sanction or permit of such licensee, sanction or
permit holder shall in no way be enlarged or vared.

106. When any operator ceases to utilize the water in
accordance with the terms of his licence, sanction or permit
he shall, by notice to the Water Apportionment Board,
abandon the whole, or any part capable of separation, of the
licence, sanction or permit acquired, and, upon such abandon-
ment, the Water Apportionment Board may direct such
operator to remove all or any works erected in connexion
with such licence, sanction or permit within such time as it
shall specify and, in the evBnt of the refusal or failure of
such operator to remove such works, such operator shall be
guilty of an offence, and the Water Apportionment Board
may remove all or any portion of such works, and may
recover the cost of such removal from such operator:

Provided that, where any land or undertaking to which
a licence, sanction or permit is appurtenant is mortgaged or
charged, no abandonment of such licence, sanction or permit
shall be effective without the consent in writing of the
mortgagee or chargee.

107. When any works for carrying, storing or using
water are not of sufficient capacity to carry, store or use the
quantity or discharge to which a licence, sanction or permit
has been acquired by an operator in connexionr with such
works, his licence, sanction or permit may be limited to the
quantity or discharge which such works are capable of carry-
ing, storing or using, and, in case of dispute as to such quantity
or discharge, the Water Apportionment Board may order an
inspection of the works, and the licence, sanction or permit
may be varied by the Water Apportionment Board so as to
authorize only the quantity or discharge of water which the
works are capable of carrying, storing or using in a reasonable
and beneficial manner.

Mingling waters.

Operator may
abandon.
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Operator may

:;gc‘:’::m. under this Act to construct works for the purpose of a expense.
permit, where the works authorized, or a portion of them,
would, when constructed, be situated upon lands not held by () If the ooperator fails to comply with an order of the
the operator, shall acquire an easement on, over or through Water Apportionment Board given under this section the
the land on which the works would be situated, and, unless the Water Apportionment Board may cancel his licence, sanz:tion
works have previously been constructed under any lawful or permit, and thereupon such licence, sanction or permit
authority not amounting to an easement, or under the shall be returned to the Board.
authority of a sanction, shall not exercise the authorization -
unless and until he has acquired such easement. 113. (1) An operator who has acquired an easement for Operater to
the construction of works on another landholder’s land [Josimes works
Encumbrances. 109. The acquisition of an easement under section 108 which— ;;’n;r;féeﬂ o
- of this Act shall not atfec; Fhe burden or benefit of any (a) prevents the landholder passine fi 1 i :nx}ftr o ks i
encumbrance on the land existing at the date of such acquisi- land as theretofore; passing freely over or on his ~¢xisting works it
tion or the liability or right of any person in respect thereof. ‘ otore; or 59 of 1960, 5. 25,
(b) interferes with his existing works, structures or devices
!:-ﬁer;::i oht 110. An easement shall include the right of access, along upon his land,
OF avcess, a route to be approved by the Water Apportionment Board shall, : . )
L.N.741/1963.  after consultation with the owner and the Catchment Board to thea;altlil;fa?:zgne};?elg:’ vcv?:z?uzt ancii R
concerned, to any piece of lgnd contiguous to the water under such conditions as it may przsé)éb:nment Board and
of the operator in so far as may be necessary for the purpose . . —
of constructing, inspecting, maintaining, operating or repair- (i) such bridges and other structures and devices as will
ing the works of the operator and for any purpose necessary make communication safe and convenient; or :
for the effective enjoyment of the easement: - (i) such works, structures or devices as such Board
Provided that the operator shall give reasonable notice considers necessary to enable the landholder
to the occupier of the land over which the easement is held effectually to enjoy the use of any work, structure
of his intention to enter such land for any of the purposes or device interfered with.
mentioned in this section. ; 22) Any operator who fails to comply with the provisions
Opertor ust l :111. thAn)’ operator whfo has ac;;ui;:g ankeasetgent which of subsection (1) of this section shall be guilty of an offence.
lands and includes the construction of a canal s take and maintain ) .. .
fi?:%‘i‘?;ﬁ;’" adequate measures for preventing the introductjon into the Act :;1];211 ;:?veoger:;?ced;lm}w?igﬁnan oiasfhmezt ]; nder this ?asp::;: fomg
& canal of a greater quantity of water than that which the canal land on, over or through which hf desi ¢ holder of the ZTTWER
is caPable of carrying, and shall not cause damage to any easement, and shall in such notice stat ties fto e th'e i
land in respect of which the easement is held by permitting the culars, and such further particul € the °“°ng part-
accumulation of weeds, silt or any other obstruction or rules r;xade under this Act particuiars as may be required by
“nuisance which- might cause flooding, or any other damage —
whatsoever, and compensation for any damage so caused may (@) a description of the proposed works and a statement
be recovered from the operator in any competent court. of their use; C
Damage caused 112. (1) If damage is caused to the land over which the @ aasnt?,te:x;erl;; %fivt:l;eguanu;y or d.lsc_hafge of water, if
o o o ‘easement is held, as the result of the works of an operator, ’ or dealt with;

ParT XTV—EASEMENTS
108. Any operator who has received an authorization

the holder of the land over which the easement is held may
require such operator to construct such additional works as
are necessary, in the opimion of the Water Apportionment
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Board, to prevent such damage or any recurrence thereof, and
the Water Apportionment Board may, by order, require the
operator to construct such additional works at his sole

(c)a map showing clearly the nature and locality of any
works or area of swamp or lands to be reclaimed, if
the easement is for reclamation of a swamp or lands;
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agrees,
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in deed.
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Claim for
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or granted.

(d) a statement of the area of the land (if any) which is or
will be occupied by the works, or flooded as a result
of the works, or required for the purposes of
inspection and maintenance of the works, or required
for the excavation or collection of material for the
works, or for the deposit of soil or material derived
from the works, or for a road or roads to obtain
access to the works, or for the control or prevention
of pollution of the water to be used; and

(e) a statement of the compensation which is offered and
the period of time during which the operator wishes
to enjoy the easement,

and a copy of such notice shall be sent by the operator to the
Water Apportionment Board.

115. 1If the landholder agrees to the claim for an ease-
ment, either as originally proposed or as modified by
agreement, the operator shall embody the particulars and
other matters pertaining thereto in a deed or other instrument
suitable for registration as hereinafter required, and, after its
execution by the parties concerned, shall send two copies of
such deed or other instrument, certified by the Registrar of
Titles, to the Water Apportionment Board.

116. If the landholder does not, within two months after
the service of a notice under section 114 of this Act,
agree to the claim for an easement or to any other matter
necessary for an easement, the operator may apply to the
Water Apportionment Board, in the prescribed manner, for
an easement, and shall serve notice of such application upon
the landholder. :

117. (1) The Water Apportionment Board may either
dismiss the claim for an easement or grant the claim with
or without modification and subject to such conditions and
to the payment of such compensation as to the Board seems
just.

(2) The Water Apportionment Board shall notify the
operator and the landholder of its decision, and if such
operator or landholder is aggrieved thereby he may, within
thirty days of such notification, appeal to the Water Resources
Authority, and if aggrieved by the decision of the Water
Resources Authority may, within thirty days of notification
of such decision, appeal to the Water Appeal Board.
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(3) When the claim for an easement has been granted,
the operator shall embody the particulars and other matters
pertaining to an easement granted under subsection (1) of this
section in a deed or other instrument suitable for registration,
and shall tender such deed or instrument, together with the
amount of any award of compensation made, to the landholder
for execution.

(4) If the landhoider fails within such time as may be
specified by the Water Apportionment Board to execute and
deliver such deed or instrument to the operator, the Water
Apportionment Board may do so on his behalf, and thereupon
the deed or instrument shail have the same effect as if it had
been executed by the landholder.

(5) The Registrar of Titles shall register the deed or
instrument against the title affected, and two copies of such
deed or instrument, certified by the Registrar of Titles, shall
be sent by the operator to the Water Apportionment Board.

(6) Where an appeal has been lodged under subsection
(2) of this section, no action shall be taken under subsections
(3), (4) and (5) of this section until the appeal has been decided.

118. (1) An easement acquired under this Act shall
lapse if the works authorized are not completed and the
water is not utilized within one year from the date of
acquiring such easement or within such further period as the
Water Apportionment Board may determine, or if, at any time,
substantial use is not made of the permit in accordance with
the terms of the permit for a continuous period of two years,
or such longer period as the Water Apportionment Board
may, from time to time, in any particular case, determine.

(2) Upon the lapse of an easement, the Water Apportion-
ment Board shall notify the Registrar of Titles, who shall,
without charge, cancel the registration of the easement against
the title affected.

119. (1) If any work comstructed on the land of a person
other than the operator is out of repair or requiring cleaning,
the operator or his agent shall, if required in writing by the
landholder to repair or clean such work, carry out such
requirements within a reasomable time, and, if he fails so to
do, the landholder may cause to be done all things necessary
for carrying out such repairs or cleaning, and may recover the
cost thereof from the operator in any competent court.

Easement to
lapse if works
not completed
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period.

Opexator to keep
works in state
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(2) Such repairs or cleaning shall not be unreasonably
demanded, and, in the event of a dispute between the parties,
the Water Apportionment Board shall decide what are reason-
able repairs or cleaning.

(3) An operator who allows or suffers any such works to
fall into disrepair or, in the opinion of the Water Apportion-
ment Board, to be in such a state as to require cleaning shall
be liable for all damage which may arise in consequence
thereof.

120. (1) Any landholder on, over or through whose lands
an easement has been applied for or been granted may, by
application to the Water Apportionment Board either before
or after the construction of any works, apply for a permit
to make use of such works or the proposed works for the
diversion, abstraction, storage or use of whatever water he
may become entitled to divert, abstract, store or use under
this Act:

Provided that, before such permit or authorization is
issued by the Water Apportionment Board, the landholder
shall prove, to the satisfaction of the Water Apportionment
Board, that the works of the operator can be satisfactorily
used for the purpose of the landholder and without material
detriment to the operator, and such proportionate cost of
such works shall be paid by the landholder to the operator
who constructed or is constructing the works as may be agreed
on between the parties, or, failing agreement, as may be
determined by arbitration.

(2) Such operator may require the landholder to enter
into an agreement to continue to pay the proportionate cost
of maintaining the portion of such works made use of, until
either party has in writing surrendered such right of user, and,
in the event of disagreement, the matter shall be decided by
arbitration.

(3) If such works require modification to enable the land-
holder to enjoy their use, he shall, unless the matter is
otherwise agreed, pay to the operator—

(a) the entire cost of modifying them in the manner
approved by the Water Apportionment Board;

(b) the cost of comstructing and maintaining such devices
for apportioning the quantities of water as the Water
Apportionment Board may prescribe or approve.

Rev. 1972} Water CAP. 372

59

(4) When it is proved to the satisfaction of the Water
Apportionment Board that altered conditions have rendered
a revision of such rate of payment just and equitable, the
Water Apportionment Board shall inform the parties con-
cerned, and, failing agreement between such parties on such
revision of rate of payment, the matter shall be referred to
arbitration.

121. When works have been executed by an operator
on anocther person’s land, any land occupied solely for the
deposit of excavated material from the works executed shall,
notwithstanding the payment of compensation and except in
the case of an easement for drainage or reclamation, remain
available to such person for his own purposes, and such
person may remove such excavated material, but no damage
shall be done to the works of the operator, neither shall the
works be obstructed or interfered with by such removal.

122. The deed or other instrument creating an easement
acquired under this Act shall be registered against the
title affected, and a plan, which shall be approved and signed
by, or by the authority of, the Director of Surveys, shall be
attached to each document granting such easement.

123. (1) An easement acquired under this Act shall
determine if and when the permit or authorization for the
exercise of which such easement has been acquired is cancelled
as provided for in this Act, and on the date of such cancel-
lation.

(2) On the determination of any permit or authorization,
any works constructed by the operator on the lands of another
person shall, where such operator is the sole permit holder,
if not removed by such operator within two years from the
date of such determination, become the property of such other
person, unless ordered to be removed by the Water Apportion-
ment Board at the request of such other person.

(3) On the determination or alteration of an easement,
the Water Apportionment Board shall notify the landholder
over whose land the easement was granted and the Registrar
of Titles, and the landholder concerned may take such action
as is necessary to cause his title to be freed from such easement
at the expense of the person in whose name the easement is
registered. '
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PART XV—WATER UNDERTAKINGS

124. (1) For the purpose of the distribution of water
supplies in any area, the Minister, after consultation with the
Water Resources Authority, may appoint water undertakers
who shall be responsible for the provision of an adequate
supply of water for the area within their limits of supply, and
who shall comply with the provisions of this Act.

(2) The Minister may, on the advice of the Water
Resources Authority, require any water undertaker, not being
a local authority, to deposit with the Minister a guarantee or
other security, acceptable to the Minister, for the purpose of
securing payment by such water undertaker of any expenses
recoverable by the Minister from such water undertaker under
section 138 of this Act.

(3) The area of the limits of supply of a water undertaker
shall be determined by the Minister, after consultation with
the Water Resources Authority, and water shall not be
supplied by the water undertaker to any person outside such
limits of supply without the prior consent of the Minister.

(4) No person shall construct any works for the supply
of water to any premises within the area of supply of a water
undertaker without first obtaining permission in writing from
the water undertaker to construct such works:

Provided that such permission shall be granted by the
water undertaker in all cases where the water undertaker is
not willing or able to give proper and sufficient water supply
at the price embodied in the regulations of the water under-
taker.

(5) (@) No local authority shall supply more than two
households, and no local authority shall supply more than one
thousand gallons of water a day, unless it is a water under-
taker, and no person who is not a local authority shall supply
more than twenty households, and no person who is not a
local authority shall supply more than five thousand gallons
of water a day for domestic purposes or more than twenty
thousand gallons of water a day for any purpose, or purposes,
unless he is a water undertaker.

(5) Any local authority or other person who supplies
water in contravention of paragraph (@) of this subsection shall
be guilty of an offence and lable, in the case of a first offence,
to a fine not exceeding five thousand shillings or, in default
of payment thereof, to imprisonment for a term not exceeding
six months, and in the case of a second or subsequent offence
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to a fine not exceeding ten thousand shillings or, in default
of payment thereof, to imprisonment for a term not exceeding
twelve months.

(¢) This subsection shall not apply in respect of the supply
of water by any local authority or other person to its or his
employees, or in respect of the supply of water on the
premises of any hospital, factory, school, hotel, brewery,
research station or institution to the occupants thereof, in
cases where the source of supply is under the control of such
local authority, person, hospital, factory, school, hotel,
brewery, research station or institution, or where the water
is supplied in bulk to such local authority, person, hospital,
factory, school, hotel, brewery, research station or institution
by a water undertaker.

(6) Any person, being a person who is not required under
subsection (5) of this section to be a water undertaker, who
supplies water to more than two consumers or who supplies
more than one thousand gallons of water a day may apply
to be appointed a water undertaker. '

(7) Any consumer taking a supply of water from a person
who could himself apply under subsection (6) of this section
to be appointed a water undertaker may submit to the Minister
a request that such person be appointed a water undertaker,
stating therein his reasons for such request.

(8) Every application for the appointment of a water
undertaker shall be made in writing and sent to the Chief
Hydraulic Engineer.

125. (1) The Minister, after consultation with the Water
Resources Authority, may, on the application of the water
undertakers concerned—

(@) permit the joint furnishing by two or more water

undertakers of a supply of water;

(b) permit the transfer of the undertaking, or part thereof,
of one water undertaker to another water under-
taker.

(2) Where it appears to the Minister, after consultation
with the Water Resources Authority, to be expedient for the
purpose of securing a more efficient supply of water, he may
order such joint furnishing or such transfer.

(3) Any order made under this section may contain such
incidental, consequential and supplementary provisions as
the Minister deems necessary or expedient for the purpose of
carrying out such order.
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126. The Minister, after consultation with the Water
Resources Aauthority, may—

(a) on the application of any water undertaker, by order,
vary his limits of supply, but not so as to include
any area which is within the limits of supply of any
other water undertaker uniess such other water
undertaker is unable to meet the demands for water
in his area;

(b) on the application of two or more water undertakers,
by order, vary by agreement any common boundary
between their limits of supply.

127. (1) Where it appears to the Minister, after consulta-
ton with the Water Resources Authority, that it is expedient
to vary the limits of supply of any water undertaker, and he
is satisfied that such a variation cannot be secured under
section 126 of this Act. he may maxe an order providing
compulsorily for such variation.

(2) Any order made under this section may contain such
incidental, consequential and supplementary provisions as the
Minister may deem necessary or expedient.

128. If the Minister* after coosultation with the Water
Resources Authority, is satisfied that the owner or occupier
of premises in an area outside the limits of supply of any
water undertaker desires to obtain a supply of water from
such water undertaker and that the giving of such supply is
not likely to interfere with the supply of water for any purpose
within such limits of supply, he may. on the application of
such water undertaker and with the consent of any water
undertaker within whose limits of supply the area is situated,
by order, authorize the applicants, hexeinafter referred to as
the supplying water undertaker, to supply water in such area
or such part thereof as may be determined by the Minister
on such conditions as may be specified :

Provided that an authorization under this section shall not
be unreasonably withheld, and any question whether or not it
is unreasonably withheld shall be decided by the Minister.
whose decision shall be final.

129. Where a supplying water nndertaker is, by virtue
of an order made under section 128 of this Act, supply-
ing water to premises outside his limits of supply, any water
undertaker within whose limits of sapply such premises are

*Power delegated to the Chief Hydranlic Engineer by L.N.136/
1960, subject to the condition that he shall not refuse authorization
without prior reference to the Minister.
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situated may, in the absence of any agreement, to Ll}e contrary,
at any time give not less than three months notice to sqch
supplying water undertaker that. he is able and intends to give
a supply of water to such premises:

Provided that a notice given under this sectiqn shall not
be valid unless it includes all the premises to which water is
being supplied by virtue of such order.

130. When, after the expiraton of a notice gi\(ep under
section 129 of this Act, the water undertaker. giving the
notice commences to supply water to the premises covered
by such notice, the supplying water undertaker shall, except
for the purpose of recovering waler rates or other cha}rges or
expenses lawfully recoverable by him, ianci of removing any
pipes, plant or apparatus belonging to him, cease to have any
rights or duties in respect of a supply to such premises:

Provided that such supplying water undertaker shall not
remove any pipes, plant or apparatus whlch. he is ¥equ1red
by the water undertaker-giving notice to leave in position, and
a;ly such pipes, plant or apparatus shall vest in the water

undertaker giving such notice.

131. The water undertaker giving _notice shall pay to
the supplying water undertaker such portion of any expenses
reasonably incurred by him for tpe purpose of giving a
supply to the premises referred to in such notice, and. such
sum in respect of any pipes, plant or apparatus vested in th.e
water undertaker giving the notice under section 129 of'tms
Act, as may be agreed, or, in defanit of agreement, determined

by the Minister or by arbitration.

132. While a supplying water undertaker is, by vi}'tue
of an order made under section 128 of this Act, authoqzed
to supply water outside his limits of supply, any 'tegulatxons
relating to his undertaking shall_ have eff'ect_ as if the area
specified in such order were within those limits.

133. Any water undertaker may enter into an agreement
with any other person, whether a water updertaker or not,
for the giving by that person, and the taking by th.e water
undertaker, of a supply of water in bulk for any peqod and
on any terms and conditions and. where the supply is to be
given by a person who is himself a water undertaker, either
within or outside the limits of sapply of that water under-

taker:
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Provided that, subject to the provisions of the foregoing
Parts of this Act, an agreement made under this section
shall require the approval of the Minister, and, where a supply
is to be given by a water undertaker, he shall withhold his
approval if it appears to him that the giving of such supply
would be likely to interfere with the supply of water for any
purpose within the limits of supply of the water undertaker
giving the water.

134, Where it appears to the Minister that it is expedient
that any water undertaker should give to another water
undertaker, and that the other water undertaker should take,
a supply of water in bulk, either within or outside the limits
of supply of the water undertaker by whom the supply is
to be given, and the Minister, after consultation with the
Water Resources Authority, is satisfied that the giving and
taking of such a supply cannot be secured by agreement, he
may, by order, require the respective water undertakers to
give and to take such a supply for such period and on such
terms as he may specify.

135, (1) If any complaint is made to the Minister that
any water undertaker—

{a) has failed to discharge any duty imposed upon him
under this Act; or

(b) has failed to give an adequate supply of water, as
respects either quantity or quality, to any area which
such water undertaker is supplying, or has failed to
give any supply which he is lawfully required to
give; or

(c) has failed to take such steps as are reasonably practic-
able, in order to remedy anv such failure as is
mentioned in paragraphs (@) and (b) of this sub-
section; or

(d) has failed to do anything which he is required to do
under this Act,

or the Minister is of the opinion that an investigation should
be made as to whether any water undertaker has failed in any
of such matters, he may, except where the water undertaker
is a Municipal Council, cause such matter to be inquired into
in such manner as he shall determine.

(2) If, after an inquiry has been held under subsection (1)
of this section and after taking natural conditions into con-
sideration, the Minister is satisfied that there has been any
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such failure on the part of the water undertaker in question,
he may, by order, declare him to be in default and direct him,
for the purpose of remedying such default, to take such steps
as the Minister may, in such order, specify.

136. (1) If the water undertaker declared to be in default.
by an order made under subsection (2) of section 135 of this
Act, fails to comply with any requirement thereof within
the time specified for compliance with such requirement,
he shall be guity of an offence and liable, in the case of a
first offence, to a fine not exceeding five thousand shillings
or, in default of payment thereof, to imprisonment for a term
not exceeding nine months, and in the case of a second or
subsequent offence to a fine not exceeding ten thousand
shillings or, in default of payment thereof, to imprisonment
for a term not exceeding twelve months; and the Minister
may make an order transferring to himself, or to any local or
other authority, such functions of the water undertaker in
default as he may think fit, and such order shail be effectual
to transfer such functions accordingly.

(2) Where any offence under this section is committed by
any company or other body corporate or by any society,
association or body of persons, every person charged with or
concerned or acting in the control or management of the
affairs or activities of such company, body corporate, society,
association or body of persons shall be guilty of that offence
and liable in accordance with subsection (1) of this section,
unless it is proved by such person that, through no act or
omission on his part, he was not aware that such offence was
being or was intended or was about to be committed. or
that he took ail reasonable steps to prevent its commission.

137. Where any functions transferred to the Minister
under section 136 of this Act include the function of
applying to the Minister for any new authority or an extension
of any existing authority, the Minister may grant such
authority as if application had been made therefor, and shall
give all such notices and do all such things as would have
been required to be given or done in connexion with such
application, and the grant of such authority shall have effect
with such necessary adaptations and modifications as the
Minister may determine.

138. Where the Minister has transferred any function
to himself under section 136 of this Act, any expenses
incurred by him in discharging such function shall, in the first
instance, be paid by him out of public funds, but the amount
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of such expenses as certified by the Minister shall be paid to
him by the water undertaker in default, and shall be recover-
able by the Minister from the water undertaker in default as
a debt.

139. Where any function is transferred under section
136 of this Act to a local or other authority, the expenses
incurred by such authority in discharging such function shall
be a debt due from the water undertaker to such authority,
and shall be defrayed as part of the expenses of the under-
taking of the water undertaker in default.

140. An order made under section 136 of this Act
may provide for the transfer to the Minister, or local or other
authority, of such property and Rabilities of the water under-
taker in default, as, in the opimion of the Minister, may be
necessary or expedient, and when any such order is revoked
the Minister may, either by the revoking order or by a subse-
quent order, make such provision as appears to him to be
desirable with respect to any property or liabilities held by him
or by the water undertaker for the purposes of the function
transferred.

141. (1) The Minister, either directly or through a water
undertaker, may, subject to the provisions of the foregoing
Parts of this Act, enter into am agreement with any person
with respect to the executiomn and maintenance by any
party to the agreement of such works as the Minister, after
consultation with the Water Resources Authority, considers
necessary for the purpose of draining land, for carrying out
soil conservation measures and for the control of vegetation or
for more effectively collecting, conveying or preserving the
purity and quantity of water which the water undertaker is
for the time being authorized to take.

(2) Any agreement made wunder subsection (l) of this
section may be registered against any land of the person with
whom such agreement is made. and shall be binding upon
and enforceable against such land or such person or his
successor in title.

142. (1) If a water undertaker is of the opinion that a
serious deficiency of water available for distribution exists or
is threatened, such water undertaker may, for such period as
he thinks necessary, prohibit or restrict, as respects the whole
or any part of his limits of supply, the use of water supplied
by him for any purpose which such water undertaker may,
from time to time, deem necessary.
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{2) Before any such prohibition or resariction comes into
force, public notice in that behalf shall be given by such water
undertaker in one or more newspapers, or by such other
means, within the area affected by such prohibition or restric-
tion, and of the date when it will come into force.

(3) Any person who, while such prohiEition or restriction
is in force, contravenes its provisions shall be guilty of an
offence.

143. (1) A water undertaker who is not a local authority
shall. with the approval of the Minister. make regulations
providing for tariffs and the management of his supply, and,
if the Minister so directs. such regulations shall be published
in the Gazette or in such newspaper as the Minister may
specifv.

t2) Regulations made under this section may include
provision for—

{a) prescribing the size, nature, matetials, strength and
workmanship and the mode of arrangement, con-
nexion, disconnexion, alteration and repair of the
water fittings to be used;

{b) forbidding the use of any water fistings which are of
such a nature-or are so arranged or connected as
to cause or permit waste, undue consumption, mis-
use, erroneous measurement or contamination of
water or reverberation in pipes; and

(c) the alteration, repair or replacement of any installation
or fitting which contravenes the regulations.

(3) Every locat-authority which is a water undertaker
may with the approval of the Minister, and shall if so required
by the Minister, make by-laws for any purpose or matter for
which regulations may be made under subsections (1) and (2)

of this section.

(3a) The procedure for the making, approval and publi-
cation of by-laws under subsection (3} of this section shall be
that prescribed by the Local Government Regulations, 1963,
and, for the purposes of their enforcement and the disposal of
fines imposed for their contravention, such by-laws shall be
deemed to be by-laws made by the same local authority under
those Regulations.

(4) If any person contravenes any of the provisions of
any regulations or by-laws made under this section, the water
undertaker may, without prejudice to his right to take any

Power of water
undertaker to
make
regulations.

24 of 1957, s. 24,
L.N. 256/1963.

L.N. 256/ 1963,



68

CAP. 372 Water [Rev. 1972

Power of
association
of operators
to make
regulations.

24 of 1957,5. 25,

Cap. 2.

proceedings in respect of such contravention, cause such
person’s supply of water to be cut off until the provisions of
the regulations or by-laws, including the provisions as to
payment of charges due, have been complied with.

(5) Section 34 of the Interpretation and General Provi-
sions Act shall not apply to any regulations made under this
section.

(6) Any by-laws made by a local authority which was a
water undertaker on the commencement of the Local Govern-
ment Regulations, 1963, and which were in force on such
commencement shall, to the extent that such by-laws may, by
virtue of subsection (3) of this section, be made under that
subsection by that local authority, remain in force and be
deemed to have been made under subsection (3) of this section.

(7) Any reference in this or any other written law to
regulations made by a water undertaker under this section
shall, except where the context otherwise requires, be con-
strued as including a reference to any by-laws made under
this section.

144. (1) A community or association of operators
operating a scheme approved by the Water Apportionment
Board under subsection (2) of section 98 of this Act may,
with the approval of the Minister, or, if the Minister so
directs, shall, make regulations providing for any of the
matters in respect of which a water undertaker shail under
subsection (1) or may under subsection (2) of section 143 of
this Act make regulations, and any such regulations shall,
if the Minister so requires, be published in the Gazette or in
such newspaper as the Minister may specify.

(2) Section 34 of the Interpretation and General Provi-
sions Act shall not apply to any regulations made under this
section.

(3) If any person commits a breach of any of the
provisions of any regulations made under this section, the
community or association of operators may, without prejudice
to any other remedy in respect thereof, cause such person’s
supply of water to be cut off until the provisions of the
regulations, including the provisions as to payment of charges
due, bave been complied with.
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145, (1) If it appears to a water undertaker to be
necessary for the purpose of protecting against pollution any
water, whether on the surface or underground, which belongs
to him or which he is for the time being authorized to take,
he may, with the approval of the Minister, make regulations—

(a) defining the area within which he deems it necessary
to exercise control; and

(b) prohibiting or regulating the doing within that area
of any act specified in such regulations.

(2) Where an area has been defined by regulations under
subsection (1) of this section, the water undertaker may, by
notice, require either the owner or the occupier of any land
or premises within that area to execute and keep in good
repair such works as the water undertaker considers necessary
for preventing pollution of such water, and if such owner or
occupier fails to comply with any such requirements he shall
be guilty of an offence and Lable to thé same penalties as if
he had committed an offence against such regulations:

Provided that any owner or occupier who considers that
any such requirement is unreasonable may, within thirty days
after service on him of notice of such requirement, appeal to
the Minister, who may determine such appeal or, if he thinks
fit, may refer it to arbitration.

(3) (@ Such water undertaker shall pay compensation to
the owner or occupier, as the case may be, of any premises
within the area defined by regulations made under this section
in respect of—

(i) any curtailment of or injury to his legal rights by
restrictions imposed by such regulations; and

(i) any expenses incurred by him in complying with a
requirement to comstruct and maintain any works
which would not, but for the provisions of this
section, lawfuily have been required, otherwise than
upon payment of compensation, by the local
authority, and any questions as to the amount of
such compensation. if not mutually agreed upon,
shall be decided by arbitration.

(b) In this subsection, “legal rights” includes a user of
land in respect of which the Water Apportionment Board
might have taken proceedings under this Act, or a local
authority might have takem proceedings under any law
relating to public health or under the by-laws of such local
authority, but has refrained from so doing.
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(4) Where any person has failed to comply with a require-
ment notified to him under subsection (2) of this section and
either—

(a) he has not appealed to the Minister against such

requirement and the time for appeal has expired; or

(b} his appeal has been dismissed or the requirement has
been modified in consequence of his appeal and he
has failed to comply with the requirement as so
modified,

the water undertaker may, without prejudice to his right to
take proceedings in respect of such failure, execute and keep
in good repair the works specified in the requirement as
originally made or as modified on appeal, and may recover
expenses reasonably incurred by him in so doing from the
person in default, as a debt, except expenses incurred in
respect of works the construction of which could not, but for
the provisions of this section, lawfully have been required,
otherwise than upon payment of compensation, by the local
authority.

(5) Two or more water undertakers may combine for
the purpose of making and enforcing regulations under sub-
section (1) of this section, and this section and subsection (2)
of section 147 of this Act shall in any case have effect
as if the references to a water undertaker were construed as
references to those two or more water undertakers acting
jointly.

{6) Section 34 of the Interpretation and General Provi-
sions Act shall not apply to any regulations made under
this section.

(7) A water undertaker which is a local authority may,
with the approval of the Minister, make by-laws for all or
any of the purposes for which regulations may be made under
subsection (1) of this section.

(8) Section 143 (3a) of this Act shall apply in respect of
by-laws made under this section.

(9) Any by-daws made by a local authority which was a
water undertaker on the commencement of the Local Govern-
ment Regulations, 1963, and which are in force om such
commencement shall, to the extent that such by-laws may by
virtue of subsection (7) of this section be made under that
subsection by that local authority, remain in force and be
deemed to have been made under this section,
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(10) References in this section to regulations and refer-
ences in any other provision of this Act and in any other
written law to regulations made under this section shall,
except where the context otherwise requires, be construed
as including references to by-laws made under this section.

146. (1) It shall be the duty of any water undertaker by
whom any regulations are made under section 143 or section
145 of this Act to enforce such regulations, and any water
undertaker who fails so to do may be ordered by the Minister
to take such action to enforce such regulations as shall be
specified in such order.

(2) Any such regulations may contain provisions for
imposing on any person contravening such regulations a fine
not exceeding five hundred shillings in respect of each offence
and, in the case of a continuing offence, a further fine not
exceeding two hundred shillings for each day during which
the offence continues after the first conviction of the offender
therefor.

(3) Where any water undertaker considers that the opera-
tion of any such regulation would be unreasonable in relation
to any particular case, he may in such case and with the
consent of the Minister relax the requirements of such
regulation, or dispense with compliance therewith:

Provided that the water undertaker shall give notice of
any such proposed relaxation or dispensation in such manner
and to such person, if any, as the Minister may direct, and the
Minister shall, before giving his consent, take into considera-
tion any objection which may have been received by him.

(4) Where any such regulations are made by a water
undertaker, any person employed by such water undertaker
and authorized by him for the purpose shall, on producing,
if required, his authority, have a right at all reasonable hours
to enter any land or premises in the area to which such
regulations apply, for the purpose of—

(a) ascertaining whether there is or has been any contra-

vention of any regulations;

(b) in the case of any regulations made under section 143
of this Act, exercising any right conferred on the
water undertaker by subsection (4) of that section; or

(c)in the case of any regulation made under section 145
of this Act—

(i) ascertaining whether or not circumstances exist
which would justify the water undertaker
making a requirement under subsection (2) of
that section;

Enforcement of
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(ii) exercising any right conferred on the water
undertaker by subsection (4) of that section to
execute and maintain works.

and the provisions of section 164 of this Act shall apply to
any such right of entry.

147. (1) The Minister may, by order, require any water
undertaker to make regulations under section 143 or section
145 of this Act in relation to such matters as he may specify,
and in the case of regulations made under the said section
145 he shall specify the area for which such regulations
are to be made, and if the water undertaker does not, within
three months after such order, make, in relation to the matters
specified, regulations satisfactory to the Minister he may
himself make regulations with respect to such matters.

(2) (@) If the Minister considers that, owing to changing
circumstances, any regulation made by a water undertaker
under section 143 or section 145 of this Act has become
unsatisfactory, he may, from time to time, order the water
undertaker to revoke such regulation, and to make any such
new regulation, as the Minister considers necessary, and if the
water undertaker does not, within three months after such
order, comply therewith the Minister may himself revoke such
regulation, and make any such new regulation, as he considers
necessary.

(b) Within twelve months, or such longer period as the
Minister may in any particular case specify, after the
commencement of this Act, every water undertaker shall
submit to the Minister for approval under this Act any
regulation made by him, and. if the Minister considers that
any such regulation is unsatisfactory he may order that such
regulation be revoked, and that such new regulation, as con-
sidered desirable by him, be made, and if the water undertaker
does not, within three months after such order, comply there-
with the Minister may himself revoke such regulation and
make such new regulation, as he considers necessary.

(3) Regulations made by the Minister under this section
shall have effect as if they had been made by the water under-
taker concerned and approved by the Minister.

148. A water undertaker or proposed water undertaker
who requires the compulsory acquisition of land for any of
the purposes of a water undertaking may make application to
the Minister, who may, on the advice of the Water Resources
Authority, and upon being satisfied that such compulsory
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acquisition is desirable, take any steps necessary to secure the
acquisition of the land in accordance with the law for the time
being in force relating to the compulsory acquisition of land
for public purposes.

149. (1) For the purposes of acquiring land under section
148 of this Act, there shall be deemed to be included
amongst the purposes of a water undertaker the purpose of
protecting against pollution any water, whether on the surface
or underground, which belongs to the water undertaker or
which he is for the time being authorized to take.

(2) A water undertaker may, on any land belonging to
him, or over or in which he has acquired any necessary ease-
ment or right, construct and maintain drains, sewers and other
works for intercepting, treating or disposing of any foul water
arising or flowing upon such land, or for otherwise preventing
water which belongs to such water undertaker, or which he
is for the time being authorized to take, from being polluted:

Provided that, before constructing any such works, such
water undertaker shall, if the proposed works will affect or be
likely to afféct any body of water in the catchment area in
which such works are situated, obtain the consent of the Water
Apportionment Board.

(3) Any water undertaker proposing to construct any
drain, sewer or other works for any purpose mentioned in
subsection (2) of this section may, with the consent of the
authority concerned, which may be given subject to such
conditions as such authority thinks fit, carry the drain, sewer
or other work under, across or along any road or road reserve
or public place, whether within or outside the limits of supply
of such water undertaker.

(4) Any consent required under subsection (3) of this
section shall not be unreasonably withheld, nor shall any
unreasonable condition be attached to such consent, and any
question whether or not such consent is unreasomably with-
held or whether any condition which such authority seeks to
impose is unreasonable shall be decided by the Minister, whose
decision thereon shall be final.

150. (1) Where the Minister, after consultation with the
Water Resources Authority, is satisfied that special measures
are necessary for the protection of a catchment area from
which the water supply of a water undertaker is obtained,
he may declare such area to be a protected area, and may, by
order, require, regulate or prohibit the doing within such area

Execution of
works for
protection of
water.

Minister may
declare
catchment area
a protected area.



74

CAP. 372 Water [Rev. 1972

Arbitration.

Power to exemnpt
water
undertaker from
provisions of
Act.

Damage to
public works 10
be made good.

Authority to
interfere with
works of
operator.

of any act, as he deerr}s necessary for the protection of such
?rea or for the protection of the water supply obtained there-
rom.

) .(2) Before an order is made under this section, the
meste; shall publish in the Gazette and in a newspaper
circulating in the district a nodce of his intention to make
such order, and any person who is aggrieved by such order
may, within thirty days of the publication of the notice, appeal
to the Water Resources Authority.

(3) The Minister. after consultation with the Water
Resources Authority, shall decide whether or not compensa-
tion shall be payable by the water undertaker concerned and

to.whom it shall be paid, as a result of an order made under
this section:

Provjdpd that any person who is aggrieved by a decision
of the Minister given under this subsection may appeal to the
Water Appeal Board.

151.  Where under this Part the Minister makes an order
upon, or imposes terms and conditions upon, a water under-
taker, and such water undertaker is aggrieved by such order,
terms or conditions, the matter shall be referred to arbitration.

152. The Minister may, with the approval of the Water
Resources Authority, by order, exempt any water undertaker
from any of the provisions of this Act.

PART XVI—MISCELLANEOUS

153. Every operator shall be liable for and shall make
good, in such manner as the: Water Apportionment Board or
any officer delegated by it may determine, all damage to any
public works which may be occasioned by reason of the works
of the operator breaking, or beimg defective in construction, or
out of repair, or of insufficient capacity, and, in the event of
such works not being made good after notice so to do has
been served on such operator by the Water Apportionment
Board, the Water Apportionment Board may cause such
works to be made good and recover the cost thereof in any
competent court.

154. Any person engaged in the construction of any
road, railway or public works may, with the approval of the
Water Apportionment Board and upon giving reasonable
notice to the operator concermed, cross, divert or otherwise
interfere with the work of such operator for such reasonable
period as may be necessary:
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Provided that such person shall do as little damage as
possible, and shall, at his cost and as speedily as possible,
restore such work to a condition in which it will fulfil its
required purpose and, where justified, pay compensation to
the operator for any loss sustained by interference, interrup-
tion or damage to his works.

155. (1) Where any person constructs any new work, not
being works as defined in section 2 of this Act, for the
purpose of searching for or extracting minerals or for any
other purpose, and an aquifer is struck, he shall give notice
to the Water Apportionment Board, and shall take such
measures and comply with such conditions as the Water
Apportionment Board may from time to time require for the
conservation of-water which may be encountered during any
construction :

Provided that if such person is aggrieved by any such
requirement he may, within thirty days of the date of notifica-
tion thereof, appeal to the Minister, whose decision shall be
final.

{2) Any person who fails to comply with this section shall
be guilty of an offence.

156. Any operator who releases water which has been
stored or penned back by him shall be guilty of an offence
unless he has first given reasonable notice to all persons whose
property may be liable to injury as a result of the release of
such water, and such operator shail not, by reason of anything
in this Act contained, be relieved from liability for any
loss, damage or injury sustained by any person as a resuit
of the release of such water.

157. (1) Where the Water Apportionment Board is, after
due inquiry, satisfied that any licensee or sanction or permit
holder has wasted any water to which his licence, sanction or
permit entitles him, the Water Apportionment Board shall
order him, in writing, to stop such wastage within forty-eight
hours of the receipt by him of such order, and any person so
ordered who fails to comply with such order within the time
aforesaid shall be guilty of an offence and liable to a fine not
exceeding ten thousand shillings.

(2) A licensee or sanction or permit holder who wastes
water within twelve months after having been convicted of an
offence under subsectiom (1) of this section or under this
subsection, whether or not the Water Apportionment Board
has ordered him to stop such wastage, shall be guilty of an
offence and liable to a fine not exceeding ten thousand
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shillings, and in addition the Water Apportionment Board
may cancel or vary the conditions of his licence, sanction or
permit.

158. (1) Any person who, by any act or neglect, causes
any source of water supply, the water from which is used or
is likely to be used for human consumption or domestic
purposes, or for manufacturing food or drink for human con-
sumption, to become polluted, or to be likely to be polluted,
shall be guilty of an offence:

Provided that nothing in this section shall be construed
as prohibiting or restricting—

() any lawful method of cuitivation of land or the
watering of stock which, in the opinion of the
Minister, does not conflict with the principles of
good husbandry;

(i) the reasonable use of oil, tar or other substances on
any highway or road so long as the authority or
person concerned takes all reasonable steps for
preventing such oil, tar or other substance, or any
liquid or matter resulting from the use thereof, from
poiluting any source of water supply; and any
question as to what is reasonable use under the
provisions of this paragraph shall be determined by
the Minister; or

(iii) the disposal of effiuents or waste in any area which
the Minister may, by order, from time to time
specify.

(2) Any person duly authorized under this Act for the
purpose may, on producing his authority, if so requested
by the owner or occupier thereof, at all reasonable hours
enter any land or premises for the purpose of ascertaining
whether there is or has been any contravention of the pro-
visions of this section in relation to such source of water
supply, and section 164 of this Act shall apply to such right
of entry.

159. Any person who fails to comply with an order
given by the Minister under this Act shall be guilty of an
offence.

160. (1) Any person who performs any of the following
acts shall be guilty of an offence, that is to say, any person
who—

(a) wilfully obstructs, molests or hinders an inspectng

officer, engineer or surveyor of the Ministry or of
the Ministry for the time being responsible for
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water, a qualified engineer, a Government surveyor
or land surveyor, a water bailiff or other person
duly authorized by the Water Apportionment Board,
in the exercise of his duties under this Act; or

(b) without the written authority of the Water Apportion-
ment Board, knowingly or wilfully defaces, alters
or removes, or causes to be defaced, altered or
removed, any survey mark, water gauge, weir or
measuring device, or other work, structure or
appliance installed for the purpose of water control
or investigation; or

(c) witnesses any such act as is mentioned in paragraph
(b) of this subsection and who does not attempt to
prevent such act or who does not report such act to
the nearest police officer or administrative officer as
soon as possible, or who deliberately conceals know-
ledge of such act or who refuses to divulge such
knowledge when called upon to do so by a police
officer or administrative officer; or

(d) wilfully hinders or interrupts, or causes or procures
to be hindered or interrupted, any operator, or his
manager, contractor, servant or workman, in the
lawful exercise of any of the powers and authorities
conferred by this Act; or

(e) without lawful authority wilfully lets off or discharges
water from the works of any operator so that such
operator loses the use of such water; or

(f) without lawful authority lays, erects or constructs, or
causes to be laid, erected or constructed, any work
to connect with the work of any operator, and which
is capable of drawing water from such work; or

(@) unlawfully interferes with the works or water supply
of any operator,

and such person shall be liable to a fine not exceeding two
thousand shillings or, in default of payment, to imprisonment
for a term not exceeding six months.

(2) Any person who, wilfully without authority given
under this Act— '

(a) obstructs, interferes with, diverts or abstracts water
from any watercourse or any body of water, or
negligently allows any such obstruction, interference,
diversion or abstraction; or
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(b) throws or conveys, or causes or permits to be thrown
or conveyed, any rubbish, dirt, refuse, effluent, trade
waste or other offensive or unwholesome matter or
thing into or near to any body of water in such

manner as to cause, or be likely to cause, pollution
thereof,

shall be guilty of an offence and liable, in the case of a first
offence, to a fine not exceeding five thousand shillings or, in
default of payment, to imprisonment for a term not
exceeding nine months, and in the case of a second or sub-
sequent offence to a fine not exceeding ten thousand shillings
or, in default of payment, to imprisonment for a term
not exceeding twelve months, and, in addition to any other
penalty, any works executed may be destroyed and any plant
or machinery used in connexion therewith may be confiscated,
and the costs of destruction of such works may be recovered
by the chairman from such person in any competent court.

(3) Any person who, being entitled to construct, erect
or maintain works or to divert, abstract or obstruct water
under this Act—

(a) comstructs, erects or maintains works without autho-

rity or in any manner contrary to any authority
obtained under this Act; or

(b) diverts or abstracts water in excess of the quantity
authorized to be diverted or abstracted; or

(c) fails to erect, construct or maintain a measuring device,
if so required under this Act; or

(d) fails to obey any order of the Water Apportionment
Board or other authority, lawfully given under this
Act,

shall be guilty of an offence and liable, in the case of a first
offence, to a fine not exceeding five thousand shillings or, in
default of payment, to imprisonment for a term not
exceeding nine months, and in the case of a second or sub-
sequent offence to a fine not exceeding ten thousand shillings
or, in default of payment, to imprisonment for a term
not exceeding twelve months.

(4) (@) Any person who has committed, or has been
accused of committing, an offence under this Act or under
any rules or regulations made thereunder, and who refuses,
on demand of any water bailiff, to give his name and
residence and other particulars which such water bailiff may
reasonably require, or gives a name and residence or other
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particulars which the water bailiff has good reason to believe
to be false, may be arrested by such water bailiff without a
warrant, and handed over to the nearest police officer.

() When his true name and residence or other parﬁculags
have been ascertained, such person shall bg: released on his
executing a bond, if so required, with or without sureties, to
appear before a magistrate. '

(c) Should the true name and residence or other parti-
culars of such person not be ascertained within twenty-four

hours from the time of his arrest or should he fail to execute

such bond or, if so required, to furnish sufficient 'sure:tie.s, ?xe
shall forthwith be brought before a magistrate having jurisdic-
tion in the area:

Provided that, if there is no magistrate then in the area
before whom such person can conveniently be brought,. such
person may be detained in custody until such a magistrate
is available.

(5) The conviction of any person under this section shall
not relieve him from any legal liability to any other person.

_ParT XVII—GENERAL

161. Notwithstanding anything in this Act, the powers
conferred, and the duties and obligations imposed, 'by this Act
shall in respect of Trust land be exercised subject to any
written law relating to that land.

162. (Repealed by L.N. 741/1963.)

163. (1) There shall be established a Water Appeal
Board, which shall consist of—
(a) a chairman to be appointed by the Minister on the
advice of the Chief Justice; and

(b) two other persons, who shall be appointed by the
Minister.

. (2) (@) Subject to paragraph (b) of this subsection, an
appeal shall lie to the Water Appeal Board—

(i) against any decision or finding of thg_ Water
Apportionment Board cancelling, revising  or
varying any authorization, or any sanction or
permit which was issued for a period of validity
of at least two years;

(ii) against any other decision, direction or other
matter in respect of which an appeal to the
Water Appeal Board is expressly permitted by
this Act.

Application of
Act to

Trust land.
L.N. 741/1963.

Appeals to Water
Appeal Board. .
24 of 1957, <. 20,
LN, 741/1963.
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(b) No appeal shall be entertained by the Water Appeal
Board unless it is made—
(i) within the period specified in any other provision
of this Act for the making of such appeal, or, where
no such period is specified, then

(i) within thirty days of the date upon which written
notice was served upon the appellant in accordance
with section 169 of this Act notifying him of the
decision or finding against which he wishes to appeal,
or

(iii) where notice is not required to be served in
pursuance of this Act, within thirty days of the date
upon which the appellant was notified of .thc
decision. finding, direction or other matter against
which he wishes to appeal:

Provided that the Water Appeal Board may in any case.
for good cause, admit an appeal after the period specified in
this paragraph has expired.

(3) On the hearing of the appeal, the Water Agpeal Bo.ard
may confirm, revoke or vary the order or decision against
which the appeal has been made.

(¢) For the purpose of every appeal under this sectiop,
the Water Appeal Board shall have all the powers vested in
commissioners under sections 10, 11 and I3 of the Commis-

Cap. 102. ;
sions of Inquiry Act.
(5) The Water Appeal Board may make such rules in
connexion with the hearing of appeals under this section as (0
it may seem fit.
(6) All appeals heard by the Water Appeal Board shall
be decided by a majority of votes.
(7) Every person aggrieved by a decision of the Water
Appeal Board may appeal to the High Court.
Notice of entry 164. (1) Where any person is authorized under or in

upon land 4. accordance with section 166 of this Act to enter upon
' land for the purposes specified in such section, he shall not

enter upon the land without first giving reasonable notice,

whether written, verbal or otherwise, to the owner, occupier

or other responsible person managing or in charge of that

land:
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Provided that he may enter upon such land without
giving notice if—
(i) he has reason to believe that a provision of this
Act or of any rule or regulation made thereunder
has been or is about to be contravened;
(ii) he is unable to give notice within a reasonable time
having regard to all the circumstances; or

(ii) he has reasonable grounds for not giving notice.

(2) Any person so entering upon land shall cause as little
damage as possible in exercise of the powers conferred by
this Act, and any compensation payable under section
166 of this Act, if not agreed by the persons affected, shall
be determined by arbitration.

(3) Any person who prevents, hinders or obstructs
any authorized person from entering upon any land in accord-
ance with this Act. or who prevents, hinders or obstructs
any such person from lawfuily carrying out his powers or
duties under this Act, shall be guilty of an offence.

165. (1) Any person proposing to apply for a permit, or
any operator, wishing to enter upon the land of another
person, if his proposals are opposed by such other personm,
may upon submitting in the manner prescribed a general
description of his proposals and a schedule of lands which
may be affected by the construction and operation of such
works, together with the names and addresses of the holders
of such lands, and upon payment of the prescribed fee, obtain
from the Water Apportionment Board authority to enter upon
such land and do any necessary preliminary investigation in
connexion with the location of such proposed works.

(2) The Water Apportionment Board may prescribe a
time limit within which such investigation shall be completed.

(3) Such person or operator or any person authorized by
him may, with such assistance as is necessary, enter into and
upon any such land to take levels, make surveys and do other
necessary work in connexion with such location.

(4) The Water Apportionment Board shall not issue any
such authority until it has served a notice on each landholder
concerned, that application to enter his lands has been made
by such person or operator.

(5) The grant of any such authority shall not authorize
or be deemed to authorize the doing of any damage upon any
lands entered upon, and if any damage is done compensation
shall, failing agreement between the parties as to the amount
of such compensation, be determined by arbitration.

Authority to
enter upon land
for survey and
prefiminary
investigation.
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Right of entry 166. (1) The Water Apportionment Board, or any person ~ 169.  Any notice required to be served in pursuance of service of
?_f.lg'di!l,;sll?;é@. deputed by it, may, in the exercise of the right of the Minister this Act shall be served— notices,
. to the control of bodies of water, enter, if necessary without (@ by delivery of the
notice, upon any land and inspect such bodies of water and required to be sery ?me ;;ersonauy to the person
take such measures as may be thought fit for the purposes cannot be found ed; or, if such person is absent or
of the conservation and regulation of such water, for its pre- >
servation from pollution, for the protection of the bed over (b) by leaving the same at the usual or last kno )
which it flows and for removing any obstruction from, or for of abode, in Kenya, of such person. or wn place
clearing and deepening, the bed, and may interfere summarily ’
to prevent the excessive or illegal diversion, waste or potlution (e} b)" Post, addressed to the usual or last known address
of such water or interference with such bed, and it shall not in Kenya, of such person; or ’
be necessary for the Water Apportionment Board or any . . .
person deputed by it to obtain any injunction or other order of @ maiggrz;ie ch & notice gequxred to be served on a Jocal
court to entitle it or him to make such entry or to take such the samz’ tooxi'tiogll;:k g?}lse:)cl;ectzlrrlpanyé b); delivering
or
measures. saxztz)e at his office with some pers{m em%loe;‘gnéeti?
{2) Compensation shall be paid to the holder of any such gfl'ﬁcz:p ost addressed to such clerk or secretary at his
lands for any actual injury caused by measures taken under
the powers conferred by this section, other than measures Provided that—

for the avoidance of waste or removal of unauthorized works
or stopping unauthorized diversion, abstraction or obstruction
of water or the prevention of pollution, and. failing agree-
ment, the amount of compensation shall be determined by

(1) 1f‘ any landholder is not known and, after diligent
Inquiry, cannot be found, such notice may be served
on him by leaving it, addressed to such landholder

e, the with Some occupier of the land, or, if there is no£

| an occupier, then by causing it to be put in a con-

Spicuous position on the property in Kenya last

Information to 167. (1) Every operator, which expression shall include known to h: i :
i‘;fs;f;{g;d to his managers, servants and workmen, shall afford to any Wn to have been occupied by him;
officer. inspecting officer sx_xch mformquon. as 1s within his Ignowlque (il) any motice required to be given to 2 landholder
in all matters relating to any inquiry held by such inspecting be addressed to “the owner” of the | d may
officer under this Act, and shall submit to such inspecting described in the address in res ecet a? Or premises
officer all plans. specifications, drawings and documents is given, without further name P 4 of which notice
relating to the construction, maintenance, repair or state of Or descripton.
repair of the works, or any portion thereof, of such .operator. he ;}3} All Clllocuments purporting (o be orders made by Proof of orders.
» , . L .. ) inister, the Water Resources Authority, the Wat
(2) The production of instructions in writing, signed by Apportionment Board, the chairman or the fﬁ er
the chairman, shall be sufficient evidence of the authority of by the Water Apportionment Board or Chairm:n cer czleputcd
such inspecting officer. - may be, sinn be prima facie evidence of the :i?:a tmil?:e
, thereof without further proof, unless the contrary is shown s
Operator to 168. Every operator, upon the order of the Water ’
produce s on Apportionment Board or any person authorized by the Water 171. All orders, notices, consents, approvals, demands o
orderof Water  Apportionment Board for that purpose, shall produce for or other documents authorized or required by this Act b inwim
fbporonment  inspection any licence, sanction. permit, authorization. map, to be given. made or issued by the Minister or by any board
plan, specification, drawing or other document relating to the authority or water undertaker, and all notices, applicaﬁoﬂs’
works -or to the licence. sanction or permit of such operator or Othfﬂ' documents authorized or required by this Act
or to the flow of water in such works or im the body of water to be given or made to the Minister or to any board, authority

affected by such works. or water undertaker, shall be in writing.
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172. (1) Any notice, consent, approval, demand or other
document which any authority, board or water undertaker is
authorized or required by or under this Act to give, make
or issue may be signed—

(@) on behalf of a board or local or other authority—

(i) by the clerk of such board, authority or local
authority; or

(i) by any officer of such board, authority or local
authority, authorized by it in writing to sign
documents of the particular kind or the parti-
cular document;

(b) on behalf of a water undertaker not being a local
authority—
(i) by the clerk or secretary of the water undertaker;
or
(i) by any other officer of the water undertaker
authorized by him in writing to sign documents
of the particular kind or the particular docu-
ment.

(2) Any document purporting to bear the signature of
any person expressed to hold an office by virtue of which
be is under this section empowered to sign such a document,
or expressed to be duly authorized by the authority, board or
water undertaker concerned to sign such a document or the
particular document, shall, for the purposes of this Act, be
deemed, until the contrary is proved, to be duly given, made
or issued by authority of such authority, board or water
undertaker.

173. The production of a licence, sanction, permit or
authorization, or any copy thereof purporting to be certified
by the chairman of the Water Apportionment Board, shall,
without further proof, be prima facie evidence in all courts
of the matters and things specified therein.

174. (1) Where under this Act it is required that
any act shall be done or requirements be provided by a
qualified engineer, the provisions relating to such engineer
shall be as prescribed.

(2) The onus of proof that any project, plan, document
or application required under this Act to be supplied.
prepared or provided by a qualified engineer has been so
supplied, prepared or provided shall be on the party present-
ing or using it.
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175. If any parties cannot agree as to the amount of
compensation or costs to be paid under this Act, the amount
of such compensation or costs shall be determined by
arbitration.

176. Except where express provision is made by this
Act. it shall be lawful for the Minister, after consulta-
tion with the Water Resources Authority, to determine the
composition or constitution and to regulate the procedure of
any authority, board, committee or body established under
this Act. and from time to time to alter such composition,
constitution and procedure.

177. No action shall lie, or be maintained, against the
Minister, the Water Resources Authority, the Water Appor-
tionment Board or a Catchment Board for anything done
in good faith in the performance or intended performance of
any authority conferred or duty imposed under this Act
or under any rules, regulations or order made thereunder.

178. (1) Every person who is guilty of an offence under
this Act, or under any rules or regulations made there-
under, shall be liable to the penalty expressly imposed by
this Act or by the rules, and, where no penalty is expressly
provided, shall be liable to a fine not exceeding five thousand
shillings or, in default of payment, to imprisonment for a term
not exceeding three ronths.

(2) Any operator who wilfully contravenes any of the
provisions of this Act or of any rules, regulations or order
made thereunder, or any of the terms or conditions of his
licence, sanction, permit or authorization, shall, in addition
to all other penalties, be liable to have such licence, sanction,
permit or authorization cancelled.

179. (1) Except where otherwise in this Act provided,
all penalties imposed by this Act, or by any rules, regulations
or order made thereunder, may be recovered, in any court of
competent jurisdiction, by any person authorized in that behalf
by the Minister.

(2) Such penalties may be recovered from the person
actually committing the offence or from the person on whose
behalf he is acting.

180. (1) Every penalty imposed upon any person by this
Act, or by any rules or regulations made thereunder, shall be
without prejudice to the right to recover from such person—

(@) any sum for any damage sustained through his act or
default; and

Compensation to
be decided by
arbitration.

Composition of
authorities, ete.

Protection of
Minister,
Authority and
Boards.

Penalties.
59 of 1960, s. 29.

Penalties may
be recovered
by authorized
persons.

Recovery of
penaity not to
prejudice right
to take other
proceedings.



86

CAP. 372 Water [Rev. 1972

Institution of
proceedings.

Rules.
39 of 1956, Sch..
24 of 1957,5.28,

59 of 1960, s. 30,

L.N.741/1963.

(b) the cost and expenses incurred in remedying such
damage.

(2) The pavment of any such penalty shall not affect the
right of any other person to bring any action or to take any
proceedings against such person.

181. The Minister, the Water Resources Authority or
the Water Apportionment Board may institute and maintain
proceedings in any court against any person accused of an
offence under this Act or under any rules or regulations,
and may, in his or its own name, take any civil proceedings
against any person.

182. (1) The Minister may, on the advice of the Water
Resources Authority. make rules providing for all or any
purposes, whether general or to meet particular cases, that he
may consider necessary for the administration of this Act, or
for carrying out the objects or purposes of this Act, or for
giving full effect to the provisions of this Act, and, without
prejudice to the foregoing powers, providing for all or any of
the matters following—

(a) qualified engineers;

(b) fees for services in connexion with permits;

(c) associations of operators:

(d) controlling and measuring devices;

{(¢) community projects and permits;

(f) temporary works;

(g) plans and specifications to be submitted by applicants
under this Act;

(h) forms to be used under this Act;

(i) inspecdon of works;

() drainage and reclamation of swamps:

(k) water power permits;

() abandoned works;

(m) water bailiffs;

(n) Catchment Boards;

(0) protection of fish and fish food;

(p) water undertakers;

{(q} pollution;

{rydam contractors and the construction, extension or
improvement of dams,
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(s) the appointment. termination of appointment and
terms of office of members, and regulating the pro-
ceedings of the Water Resources Authority, the
Water Apportionment Board. Regional Water Com-
muttees and the Catchment Boards.

(1) Local Water Authorities.

(2) Such rules may provide for the imposition of a
penalty for any contravention of any such rule, not exceeding
five thousand shillings or, in default of payment, impn‘sonmenz
for a term not exceeding three months.

183. (1) Notwithstanding any provision in this Act or in
any other written law, the Water Resources Authority. the
Water Apportionment Board, and all Regional Water Boards.
as established or constituted immediately before the 1st June.
1963. shall continue in being and the provisions of the Water
Act or any subsidiary legislation thereunder relating to such
Authority and such Boards, shall continue in force until the
Minister, by notice or notices in the Gazette, revokes this
subsection either in full or in part as may be necessary.

(2) The provisions of this Act, other than subsection (1)
of this section. relating to the Water Resources Authority, the
Water Apportionment Board, Regional Water Committees
and Catchment Boards, shall come into operation either in
full or in part as may be necessary on such date as the
Minister may by notice or notices in the Gazette appoint, and
by such notice or notices the Minister shall also revoke sub-
section (1) of this section. either in full or in part as may be
necessary.

Temporary
provision.
21 of 1964, s. 2.



