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THE CONCESSIONS ACT

Date of commencement: lst October, 1904 — Parts [ and IT
18t Ociober, {908 — Fuari T
Sth November, 1912 — Part IV
I7th April, 190 — Pare V.
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An Act to provide for the grant of freehold and other rights to persons kolding cancessions,
ro grant relief to the holders of certain concessions not confirmed by the late Chief Court, to
provide for the better collection and recovery of renis payable to the Swazitand Government in
accordance with the terms of anv concession. to remave douhte ac 1o the affecr of the vesting in
the same person of rights and under different concessions, ro declare the law as to burdens on
land held under land concessions, and to provide for the pavment of the rents, royalties and
revenues collecied under the said concezsions into the revenue of Swazifand.

ParT I

GENERAL

Shorr title.

1. This Act may be cited as the Concessions Act, 1904,

Interpretation.

1A, In this Act, unless the context otherwise requires —
*Minister'” means the Minister for Local Administration.

Part 1II

TITLES UNDER LAND CONCESSIONS

Recognition of grants and concessions.

2. Mo concession or grant made by or on behalf of the King or Paramount Chigl of

Swaziland shall be recognised by any Court of Law, save and except such as were confirmed
by the Chief Court, and which bave not at the first day of October, 1904, become void
through forfeiture or otherwise. Where any such concession or grant was so confirmed in
part only, the sume shall not be recognised by any Court of Law except to the extent of such
limited confirmation.

Appaintment of Commission,

3. It shall be lawful for the Governor to appoint a Commission of three or more persoans,
one of whom shall be the president thereof, to deal in manoer hereinafter provided with
concessions confirmed hy the Chief Canrr

Suspension of certain concessions.

4, (1} Any concession or grant by ar on behalf of the King or Caramount Phief of Swazi
land confirmed by the Chief Court conferring any of the following rights on the grantee, to wit

(@) exemption from the payment of duties on goods imported into Swaziland,
or from any taxation, or from any law now or hereafter in force in Swazland;
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{a) Explanatory Note.— At the time of the death of Paramount Chief Mbandzeni,
in 1889, practically the whole of Swaziland had been apportioned out by concessions.
These concessions — not only of mining and fand rights, but also covering almost every
conceivable (and inconceivabie) field of activity — were mutually inconsistent and often
irreconcilable, Fer this rcasou awwug uvilizs, e Suul Aftivan Repubile and the Brwsh
Government of the day arrived at an agresment, the main terms of which were recorded in
the “Organic Proclamation™ of September, 1890. This Proclamation conlained 2 provision
establishing a *Chief Court” of three members, which was instructed to examine the existing
concessions The Chief Court declared over three hundred of these to be legal and binding,
Lut, by wking a resralned view of ils own powers, debarred itself Itom cleaning up the
contradictions and inconsistencies.

Thus when, in 1903, the Government of the United Kingdom, by Order in Council,
assumed responsibility for the government of Swaziland, the new Administratinn found it
had succeeded to an feriditas damnosa.  One of its earliest legislative acts was to promulgate,
in Octcber, 1904, the Swaziland Administration Proclamation (No. 3 of 1904). After
making provision for a number of administrative matters, this Proclamation, by sections 11
to 19, tackled the jigsaw puzzle of the concessions by providing that no concession, save such
as had hean confirmed by the Chief Court, would be recosniacd, and by asuspending the
operation of all save mineral and land concessions. The Proclamation st up a Cormmission,
whaose duties were, inter alia, to define the boundaries of land held under concession, to do
everything that might be necessary "to put an end to all uncertainty and confusion”, and to
determine the nature, extent and validity of the rights of respective holders of conflicting
concessions. The decisions of the Conuuisaivu were wo becone effeciive by registration in
the Decds Office, and thereafter no action was to be maintainable in any Court of Law
involving a dispute on any of the questions to be resolved by the Commission. Thus some
order was evolved out of chaos.

This was followed, in 1507, by a Proclamation based on the principle that one-third
of the land was to be demarcated for the sole use and occupation of the Swazi. The de-
marcation was te be undertaken by a Special Commissioner. Freehold title to these areas
was to be in the name of the High Commissioner.

Naturally, this cutting of the knot involved a mass of legislation (Amounting, by 1912,
to over forty Proclamations in all), covering procedure, surveys, costs, and so forth.  Most
of this was collected in 1951 into Chapter 85, the Concessions Proclamation.  But now,
over fifty years after the necessity for these procedural provisions arose, nobady save the
legal historian wishes to study the 1ules of procedure, the safeguards, the broad principles
by which the Commissioners were to be guided in securing thiat the interests of the parties
concerned, particularly the Swazis, were clarified and made certain. The present importance
of these Proclamations, in the modern statute book, lies only in the exteat to which they
furpish the foundations on which all lapd titles in Swaziland now rest.

Consequently, a careful selection has been made, and the origins of the titles to the
areas reserved for the Swazi nation are to be found in Chapter 63, of the titles of the land
concessionaires in Chapter 135. A certain amount of overlapping has been found to be
unaveidable. and some of the proceditral peavisians remain as brushwood 1o obscure the
unimpeded vision of the trees. The rights of mining vis-g-vis land concessionaires and
holders of surface rights will be found in the Mining Proclamation — Cap. 145, The Private

Revenue Concession, which has its own long and intersting history, is incleded in Cap. 135.
—ACT.



(0) the exclusive right to import or export arms, cmmunition, cxplosives,
imresticating liguars or 4ny olier J60dS, wares of lnerchinulse ato o out

Fl o PR .
of Swaziland;

{c) the exclusive rizht of irading, or of carrying on any conimercicl operaiion
or LRGeriaking, or any cesupalica or profcazion in any pari of Swazlland;

(ef) the exclusive rivnt of carrying on any industiiul or manuiaeiing o Lon,
or 20y <hamizal or mechanical operation Concerning Lo mininT or relavery
of precicus metals, orthe reduction of refraciory ores in any cart of Swaziland;

{e) the rizht to, or the eniovment of, any rights ueder any coacession wi
lapyes or Lecomes forfeited or cancelled;

zh

(/} genercily any exclusive richt, save rizhis to land or 1o the use thereof for
anricelitural or graziag purpeses, and rigits to nvnerais;

shall, (o the extent 1o whicl: it confers any such rightt, be suspended uatll lustbier nodiicadon
is made a8 harginalter provided, and during cuch suspinsion shal tu the taid carvit ok Le
ecognised by any Court of Law: and no Jealings in any such concession nor exgenies in-
curred in connsction therewith alier the first doy of Cetober, 1904, siall be taken iato
accouat by the Commission appeinted under secticn 3 i assesging the vaiue of wuch riziit

(2} Any such right a3 aloresaid, of which notice has Leen wiven vy the holder thercol
within the period prescribed by cection 1Z(Z) of the Swaziland Administration Prozicmation
{INo. 3 of 1924) shall bz deemed and taien 1o Le {orftitgd and of o force or effent.

(3) Within zix mooths ofter e Gueernor and the hedder of any sech right bave
azread a3 to the valve thereof, or after the datermination of such value v the Commission,
as (e case may e, the Governor shaii cause notice 1o Le siven w iie houger thereo! whether
he intends to exprogriate sush right or not.

{(4) In caze the Governor notifics his intention to exprepricte any such right shail
thereupon become cancelled.

(5) Every such right as afaresaid in respect of which notice of expropriation has not
haen given chall, on the expiration of the period montioncd in subr-scctivu (3), Lovonie ol
full force and cifect according Lo its true intent and meaning.

(6) When the rent or other consideration in respect of any voncession referred to in
this or the next succeeding section is payable in kind, it shall be fawful for the Commission
to assess the value thercof, and such value shall from the date of such ussessment be the rent
or other consideration payable in respect of such conczssion.

(7Y The Governor may, instead of expropriating any such rirhe as aforesaid, limit
the exerrits therant in such manner and on guch tarmns as may bo azrecd on between hirn and
the holder thereof, and thereupon the concession conferring such right shail be amended in
terms of the said agreement, and shall, when so amended, be of tuil force and etfect, anything
to the contrary notwithstanding contained in any of the preceding sub-sections of this section.
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(8) Nothing tn this section contained shall apply 1o coucessions held by the Gaovern-
ment of the Transvaal:

Provided always that all rents and royalties paid to the said government undsr any
rancacsian shall form part of tha revenne of Swaziland, and chall he paid 1o the Accnnntant.
General.

Curaniasivn o define bounddar fes.

5. (1) The Commission shall enquire into and determine the boundaries of the land
affected by any concession, and shall whare necessary cause beacons to be erected clzarly
indicating the bounds determinad as aforesaid, and shall cause further surveys to be made
and diagrams to be framed in accordance with such beacons, and in peneral shall cauce
everything to be done which may be necessary or advisable o put an end to all uncertainty

and confusion as regards the situation, extent and boundaries of any land affected by any
such concession.

{2) when the land altected by any such concession as aforesaid adjoins Mozambique
territory, the boundary between such territory and Swaziland, when demarcated, shall ke
the boundary of such land on the side adjoining such territory.

{3} The Commission shall further enquire inta and decide tha extent tn which any
concession the boundaries of which have been determined under sub-section (1) of this section
is registrable (if at all) as a servitude or lease against any other concession the boundaries
of which have been similarly determined, and shall cause a copy of such decision to ke
transmitled to the Registrar of Deeds, who shall upon receipt therzof cause the necessary
eniries to be medo in his registers, and endorsementa to be made on the office copics or
duplicates of the title deeds of any concession affected thereby, and also oo such orizinal
title deeds or copies thereof as may be lodged with him.

(4) Tnany case where it shall appear to the Comemission that two or more concessions
conlirmned by the Chief Court affect the same land, either in whole or in part, or otherwize

conflict, or are inconsistent one with another, the Commission shall have power notwith-
standing anything contained in section 9 to determine the nature, extent and validity of the
rights of the respective holders of such concessions.

Staving actions.

A After the firet day of Qcteber, 1804, no action shall be maintainable in any Court

of Law involving a dispute as to any matter which under this Part is to be determined by the
Comumission.

Esiablishment of towns, etc.

7. It shall be lawful for the Minister ta expropriate, subject to the provisions of the
law in force dealing with the compulsory expropriation of land, so much of any land as may
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be required for the establishment or extension of any town or village, and for a commeonage
in connection therewith. Compensation for any rights injuriously affected by such expro-
priation shall be determined, in the absence of any agreement, by manner prescribed by the
said law.

Registers to be kept by the Minister.

8. The Minister ahall keep registers of all concessions confirmed by the Chict Court,
and of all leases, cessions, hypothecations or other encurmmbrances thereon, as well as of all
general powers of attorney, notarial bonds and contracts with respect to persons and pro-
perty in Swaziiand which bave been registered by the Registrar of Deeds in his special registers
for Swaziland, and shall make the necessary entries in such registers in accordance with returns
furnished him from time to 1me by the Registrar of Deeds, and shall upon payment of (he
fees prescribed by the Deeds Office Regulations supply the public with any information
contained in such registers.

Priority of concessions.

9. Subject to the provisions of section 5(4), and to any decision of the Commission
thereunder, a concession of prior date not revoked by the grantor shall, if the conditions
thercof have been fulfillcd, or if in the opinion of the Commiasion there 13 2 rcasonabic
excuse for the non-performance of such conditions, have prefctence over a concession of
later date., Where 2 written concession purports to confirm a prior verbal grant, the date
of such verbal grant shall be taken to be the date of the concession, unless such grant is
disputed by the holder of a conflicting concession, in which case it shall be lawful for the
Commission 10 decide such dlspure.

PART 111

UNCONFIRMED CONCESSIONS

Definition.

10, I this Part, the term “"vnconfirmed concession™ shall mean a concession ¢or grant
made by or on behalf of the then King or Paramount Chief of Swaziland, which was not
confirmed by the late Chief Court of Swaziland, or a partion of any such concession which
was not so confirmed,

Confirmation.

1. (I} The Minister may, upon the recommendation of the Commission confirm,
with or without modification, all or any of the rights eranted by any unconfirmed concession
which was duly registered in the Deeds Office prior to the eleventh day of October, 1899,
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and which would, if it had been confirmed by the late Chief Court, be a land concession or
a mineral concession as defined in section 1 of the Concessions Partition Act, or a portion
of such concession, and may attach conditiens to such confirmation.

{2) The confirmation of any rights nader rhit sectinn ¢chall, far tha purpages of Pare [7
of this Act and the Concessions Partition Act, and for ull other purposes, be deemed to be
equivalent 1o confirmation by the late Chief Court, save that any rights so confirmed shall
rank as though the concession under which they were granted were of subsequent date to

any concession confirmed by the [ate Chief Court in respect of the area affected by such rights,
and tha provigiens of the said Agt and Part 1T shall upply osecordingly.

(3) Anpy decision of the Commission given, or purporting to have been given, under
the provisions of section 5 of this Act with respect to the area of an unconfirmed concession

shall mrutatis mutandis apply to any rights granted under such concession as confirmed by
the Minister under this section, notwithstanding such decision was given before the date
of such confirmation.

Cancelfation of rights.

12. Any rights held under an unconfirmed concession which have not been confirmed
by the British High Commissioner prior to the twenticth day of April, 1909, shall be deemed
to be null and void.

Part IV

CONCESSIONS RENTALS

To provide for the better collection and recovery of rents payable to the Swazilund Govermment
in accordance with the terms of any concession

Interpretation,
13. In this Part, unless inconsistent with the context —

“Concession™ shall mean a2ny grant of land or the use thereof for agricultural,
mining or grazing purposes, or any grant of minerals or mineral products
or timber made by or on behalf of the King or Paramount Chief of

Swaziland, and confirmed either by thelate Chief Court of Swaziland or by
the High Commissioner under Part 111 of this Act;

“‘concession rentals” shall mean and include any rent or other consideration
payabie to the Swaziland Government in accordance with the terms of any
concession, or in accordance with the terms of any grant of frechold title
made under sectinn 4 af the Conerstinne Partition Act, or under a deed of
transfer of such grant, but shall not include any moneys 5o payable by way
of reyalty, nor any bonus or rentai payable under the terms of any mineral
concession and becoming due only upon the happening of some event which
has not occurred prior to the taking effect of this Part;
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“concessionaire” shull mean in relation to a concession or to any land held
under grant of a freehold title made under section 4 of the Concessions
Partition Act, or & deed of transfer of such grant, the person it whose name
such concession or the frechold title to such land is registered, ot in cases
whete such person is insolvent or dead the person in whom the adeministra-
tion of such concession or land is vested as trustee, executor or otherwise.

Payment of rentals.

14. All concessien rentals shall be paid by the concessionaires in advance to the Swazi -
land Government on or before the first day of January of the year in which they become due.

Summuary recovery of renmtals.

i5. If any concessionaire shall have lailed w pay on w Lefore the st day of Junuary
in any year the concession rental payable by him on or before such date, under the preceding
section, the Swaziland Government may cause a demand in writing to be made upon such
concessionaire Lo pay the amouat stated in such demand within fourteen days or such lonzer
period as may be deemed fit after service thereof:

Provided that if the address of the concessionaire or his legal representative is
unknown, then such demand shall be made by Notice published in two successive issues of
the Gazette and in a newspaper circulating in Swaziland. Where any concessionaire 1o or
in raspect of whom sich demand has heen nr puthlished as herein provided shall fail 1o make
payment of the rental due from him, together with the interest prescribed in section 17,
within the time specified in the demand, the Government may apply to the High Court of
Swaziland or the Magistrate’s courl having jurisdiction in the district in which the land in
respect of which the rental is payable is situate, for a summary warrant to recover such rental
wweether with the intcrest thercon from the conceasionaire liable to pay the same, and may
include in one such application rentals recoverable from different concessionaires. The
said Courts shall grant such warrant on production of a list of the names and addresses of the
concessionaires so in default and the amounts together with interest as by this Part provided
respectively due by them, together with a certificate by the Minister that they have been
severally required tO make payment of the said rentals by noti¢ce aforesaid and that such
rentals are due by them, and every such warrant shall contain every authority and bte executed
in all respects as though it were a writ of execution issued cut of the said courts.

Jurisdiction of Magistrate's courts.

14, Notwithstanding the provisions of the last preceding section, (the Swaziland Govern-
ment may at s discretion recover from any concessionaire in defaull (withour notice or
demand) the amount of the concession rental and the interest thereon due by such concession-
aire, irrespective of the amount thereof, by action in the Magistrate's court of the first class



STATUTES OF SWAZILAND 55.16-19 big,

having jurisdiction in the district in which the land in respect of which the renral is payable
is situate, whether the concessionaire liable for the same shall be resident within the juris-
diction of such Court or not. In case it shall not be possible to effect service of the summons

within the jurisdiction of such court as aforesaid, then such service shall be effected in such
manner as the said court shall direct.

[ntarest.

17. In case any concession rental which becomes due shall remain unpaid after the
date on which the same is required to be paid under section 14 interest upon the same shall
be chargeable and recoverable by the Swaziland Government at the rate of one-half per cent
for evary month or portion of a month for which the rental remains unpaid, reckoned from
the date aforesaid.

Requirement on dispasition of land or concession.

18. No cession, lease, sub-lease or other disposition of, or mortgage or other encum-
brance upon, any concession or any land held otherwise than under a concessinn shalt ba
rezistered by the Resistrar of Deeds until a receipt or certificate signed by the Minister or
other person authorised by him shall be produced to the Regisirar of Deeds showing that all
concession rentals due in respect thereof with interest, if any, chargeable thereon have been
paid, or that no such rentais are payable in respect thereof.

Merging of riphis,

9. The liakility to pay rent to the Swaziland Government under a concession shalt not
be or be held to have been extinguished by reason of the fact that such concession and any
cther concession or any frechold grant affecting the same area or any portion of the same

area hereafter become vested, or before the sixth day of February, 1909, had vested, in the
same persoil.

Concession rental (o accrue to Ngwenyama in trust for the Swazi nation.

19. bis. Notwithstanding anything in this Chapter, any concession rental payable in
respect of any concessien relating to any grant of land or the use thereof for mining pur-
pascy or to any grant of muncials v nducials peoduces aod ooy faerest due on o such
concession rental shal} accrue to the Ngwenyama in trust for the Swazi nation.

(Amended A.14/1972}

10
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PagTt V

BURDENS ON LAND

To regulate rights of way, and other servitudes, over land subject 10 a land concession,

f and poncessions subject to certain rights.

20. All land the subject of a land concession, whether demarcated for the use aod
occupation of the Swazi people under section 2 of the Concessions Partiilon Act, or whether
the same be free {rom use and occupation by the Swazi people, shall be subject to any rights
of way and cutspan, and to any rights 1o take watzcr, wowd wu rexds whiciy uve bern awardad
by the Special Commissiorer in resncct of such land in his Report dated the fifth day of
December, 1908, or which may hereafter be awarded by him in respect of such land, provided
always that in the case of any appea: to the Minister against any award by the Special Com-
missioner of such rights, the sams shall take effect subiect to and in accordance with the
decisivn of e Minister on such appeal. Al such land shalt further be subject to such
rights of way and ouispan as have been or may hereafter from time to time be by law establish-
ed.

Ouispans on Swazi areas.

21. Where any rizh! of outspan exists, ot i1s established under the preceding section, or
uader any other law, in respect of land demarcated for the use and occupations of ‘Swazis
under section 2 of the Concesstons iartition Act, the Miaister may by Notice in the Gazette
define the boundaries of sich outspan, and the land inciuded within such houndaries shalt
be under the coatrof of the Minister.

Stores and hotels an outspans,

22, The Minister may, and on such terms as he may approve, permit the establishment
of o wayside store oc hotcl, or the cuntinuance vl an existing store or hotel, upon 2 portron
of the site of any such outspan which has been defined under the preceding section, in cases
where it shall appear that the existence of a store or hotel on such outspan is for the public
convenience.

Saving.
23, Nothing in this Part contained shall be taken to affect the operation of any laws

fur the tme being in force with respect to the grant of trading and hguor Licences,
(Part VII repealed by P.72/1961.}

The Government Printer, Mbabane.
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