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THE UNITED REPUBLIC OF TANZANIA

(No. 4 OF 1999)

| ASSENT

President
15th May , 1999

An Act to provide for the basic law in relation to land other
than the village land, the management of land, settle-

ment of disputes and related matters.
| |

ENACTED by the Parliament of the United Republic of Tanzania.

PART |
PRELIMINARY PROVISIONS
1.-(1) This Act may be cited asthe Short title
and com-
Land Act, 1999. mencement

(2) this Act shall come into operation
on the date which the Minister may, by
notice in the Gazette, appoint and the
Minister may appoint different dates for
different Parts and a Schedule of the Act

to come into operation.
17
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I nterpretation 2. Inthis Act, unless the context required

otherwise
access order" means an order made
under section 148 of this Act-

actual notice" means the notice which a
person has personally of a matter
or action or document or the rights
and interests of another person;

"the Allocations Committee" meansthe
Land Allocations Committee
established by section 12 of this

Act-
" appointing authority" means the person

or Organization having the
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authority under any law to appoint
persons to the public service;

"assignee” means a person to whom an
assignment is made;

"Assistant Commissioner” means an
Assistant Commissioner appointed
under section |1 of thisAct;

"authorized officer" means an officer
authorized by the Commissioner or
the Registrar to perform any
functions of the Commissioner or,
as the case may be, the Registrar
which may be specified in the
document of authorization
delivered to that officer

"borrower, means a person who obtains
an advance of money or money's
worth or agreesto the fulfillment of
acondition on the security of a
mortgage of hisright of occupancy

or lease-

"building means any building or other

structure made or assembled on, in

19
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or under any land and includes the
land on, in or under which the
building or structure is situate;

"caveat" means a notice in the form of an
entry on aregister that no action of
a specified nature in relation to the
right' of occupancy in respect of
which the notice has been entered
may be taken without first
informing the person who gave the
notice;

“certificate of approval" meansthe
certificate granted under section 41
of thisAct;

"certificate o occupancy” meansa
certificate issued under section 29
of thisAct;

certificate of validation" means a
certificate issued under section 53
of thisAct;

"the Commissioner" means the

Commissioner for Lands appointed
under section 9 of this Act
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co-occupancy has the meaning

ascribed to it by section 159 of this
Act-

"communal right of way" has the

meaning ascribed to it by section
153 of thisAct-

"Council" means the National Land
Advisory Council established by
section 17 of this Act-
"Court" means any body established by
or under any written law whichis
referred to in section 167 of this Act
as having jurisdiction to determine
land disputes;
customary law" has the meaning
ascribed to it by the Interpretation
of Laws and General Clauses Act,
1972-

"customary right of occupancy includes

deemed right of occupancy;

"dealing includes disposition and
21
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transmission

"deliver" includes to transmit by post or
by hand

"derivative right" means aright to

occupy and use land created out
of aright of occupancy and

includes alease, a sub-lease, a

licence, ausufructuary right and
any interest analogous to those

interests,
"deemed right of occupancy” means aright to

tittle of aTanzaniacitizen of
African descent or acommunity of
Tanzania citizens of African
descent using or occupying land
under and in accordance with
customary law;
"Deputy Commissioner" means a
Deputy Commissioner appointed
under section 11 of thisAct;
"development” means the carrying out of

any building operation,
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engineering operation or mining
operation in, on, under or over land
or the making of any change of a
substantial nature in the use of land;
"disposition” means any sale, exchange,
transfer, grant, partition, exchange
lease, assignment, surrender, or
disclaimer and included the

creation of an easement, a
usufructuary right or other

servitude or any other interest in a
right of occupancy or alease and
any other act by an occupies of a
right of occupancy over that right

of right of occupancy or under alease
whereby hisrights over that right

of occupancy or |lease are affected
and an agreement to undertake any
of the dispositions so defined;
"district authority" means adistrict
council, atownship authority or a
village council,

district land and Housing Tribunal"
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means a court referred to in section
167 of thisAct;
"dwelling house" means any house or part
of ahouse or room used as a separate
dwelling in any building and included any
garden or other premises within the
cartilage of a used as a part of the
dwelling house as so defined;
"easement” has the meaning ascribed to
it by section 143 of thisAct;
“entry order" means an order made under
section 155 of this Acts,
"foreign company" means a company
classified as aforeign national by
the Tanzania Investment Act,
1997
"the Fund" means the land
Compensation Fund established by
sections 180 of this Act;
" general land" means all public land
which is not reserved land or

village land includes un-

24



No. 4 Land 1999

“land" includes the surface of the earth
and the earth below the surface and
all substances other than minerals
and petroleum forming part of or
below the surface, things naturally
growing on the land, buildings and
other structures permanently
affixed to land,

“the Land Division of the High Court'
means the Land Division of the
High Court referred to in section
167 of thisAct-

"lease" means alease or sublease,
whether registered or unregistered
of aright of occupancy and
includes a short-term lease and
agreement to lease;

"lender" means a person to whom a
mortgage has been given as
security for the repayment of an
advance of money or money's
worth or to secure a condition;

"lessee" means a person to whom alease
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Is granted and includes a person
who has accepted atransfer or
assignment of alease-

"1€ssor, means a person by whom alease
Is granted and includes a person
who has accepted the transfer or
assignment of the reversion of a
|ease-

"letter of offer" means aletter of offer
issued under section 27 of this Act-

“licence means a permission given by
the Government or an occupier of
land under aright of occupancy or
alessee which allows the person to
whom the licenceis given to
occupy or use or do some act in
relation to the land comprised in
the right of occupancy or the lease
which would otherwise be a
trespass but does not include an
easement;

"licensee means the person granting or

giving the licence;
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“lien" means the holding by alender of

any document of title relating to a
right of occupancy or alease as
security for an advance of money
or money's worth or the fulfillment
of acondition;

“local government authority” mews a
district authority or an urban
authority;

"the Minister" means the Minister
responsible for land

"mortgage” means an interest in a night
of occupancy or alease securing
the payment of money or money's

worth or the fulfillment of a
condition and includes a sub-

mortgage and the instrument

creating a mortgage;
"occupier in common has the meaning

ascribed. to it by section 1 59 of this
Act;

"partition” means the separation by

formal legal instrument of the
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sharesin aright of occupancy or a
lease held by occupiersin common
so that each such occupier takes
his shares free of the rights of the
others and includes partition
carried out in accordance with
section 149 of this act;

"periodic lease" means alease from year
to year, half year to half year,
quarter to quarter, month to month,
week to week or the like;

"peri-urban areameans an areawhich is
within aradius of ten kilometers out-

side the boundaries of an urban or
semi built up area or within any
large radius which may be prescribed

in respect of any particular urban area
by the Minister"

"Primary land court means a court
established by section 167 of this
Act;

"Permanent Secretary" means the
Permanent Secretary in the

29
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Ministry responsible for land-

"Public land" means all the land of

Tanzanig;
public right of way" has the meaning

ascribed to it by section 151 of this
Act-

"qualified valuee' means avaluer with a
professional or academic
gualification in land valuation or
with a professional or academic

qualification in a subject that
includes land valuation-

"register" means aregister prescribed
under this Act for the recording of
rights and interests in and

dlSpOSI'[IOﬂS, Of and in Connection
with right of occupancy and

includes the and register
established under the Land

Registration Ordinance, and the
registry of documents established
under the Registration of

Documents Ordinance;
30
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"Registrar has the meaning ascribed to
it by the Land Registration

Ordinance, and includes the
registrar of documents as
appointed and defined in the
Registration of Documents
Ordinance,

"regularisation areameans an areain

respect of which a scheme of
regularisation has been declared-
"reserved land" means land referred to by
section 6 of thisAct-
"residential licence" has the meaning

ascribed to it by section 23 of this
Act;

"restrictive agreement” means an

agreement by one occupier of land
under aright of occupancy
restricting the building on or die
use or other enjoyment of hisLand
for the benefit of the occupier

under aright.of occupancy or
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neighbouring land and includes a
restrictive covenant;

"right of occupancy means atitle to the
use and occupation of land and
includes the title of a Tanzanian
citizen of African descent or a
community of Tanzanian citizens
of African descent using or
occupying land in accordance with
customary law

"the Rules Committee means the Land

Court Rules Committee
established by Section 167 of this
Act-

"scheme of regularisation” means a

scheme declared by the Minister
under section 59 of this Act-
"short term lease" has the meaning

ascribed to it by section 80 of this
Act;
"small mortgage" has the meaning

ascribed to it by section 1 14 of this
32
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Act;

“transfer” means the passing of aright of
occupancy, alease or amortgage
from one party to another by act of
the parties and not by operation of
the law and includes the instrument t

by which such passing is effected-

“transferee" means a person who receives

the right of occupancy, lease or mortgage

passed by an act of transfer,"transferor”

means the person who passes
the right of occupancy, lease
or mortgage by an act of
transfer
“transfer land" means general or reserved
land which isto be transferred
from one category of land;

“transmission” means the, passing of a

right of occupancy, alease or a
mortgage from one person to
another by operation of law on
death or insolvency or otherwise-

"Trustees' means the Trustees of the Land
33
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Compensation Fund established by
Section 173 of this Act;

“trustees,) means a person having a

nominal title to the ownership of
land or other property which heis
under alegal duty to hold for the
benefit of some other person or
persons includes a trustee
appointed under the Trustees

(Incorporation) Ordinance;

"unexhausted improvement” means any

thing or any quality permanently
attached to the land directly
resulting from the expenditure of
capital or labour by An occupier
or any person acting on his behalf
and increasing the productive

capacity, the utility, the
sustainability of its environmental

guality and includes trees,

standing crops and growing

produce whether of an agricultural.

or horticultural nature;
34
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‘urban area means an areawithin the
jurisdiction of an authority
established or deemed to have
been established under and
governed by the Local
Government (Urban Authorities)
Act, 1982, and the Local
Government (District Authorities)
Act, 1982
=Village council" has the meaning

ascribed to it by the Local
Government (District Authorities)

Act, 1982;
village land" means the land declared to

be village land under and in
accordance with section. 4 of  this
Act and includes any transfer  |and
transferred to avillage;
"Village Land Council" has the meaning
ascribed to it by section 60 Of the
Village Land Act, 1999 "village transfer
land" means village land

which isto be transferred to
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become part of general or reserved

land;
"Way leave" has the meaning ascribed to

it by section 15 1. of this Act.
PART 11

FUNDAMENTAL PRINCIPLES OF
NATIONAL LAND POLICY

Fundamental, 1-(1) The fundamental principles

principles of of National Land Policy which isthe
National Land objective of this Act to promote and to
Policy which all persons exercising powers

under, applying or interpreting this Act
areto haveregard to, are
(8  torecognisethat al 6,0in
Tanzaniais public and
vested in the President, as
trustee on behalf of all

(b)  toensurethat existing rights
in and recognised long-

standing occupation or use of
land are clarified and secured

by the law;
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©

to facilitate an equitable
distribution of and accessto

land by dl citizens;

(d) to regulate the amount of

land that any one person or
corporate body may occupy
or USg;
to ensure that land is used
productively and that any
such use complies with the
principles of sustainable
devel opment;
to take into account that an
interest in land has value
and that value is taken into
consideration m  any
transaction affecting that
interest;
to pay full, fair and prompt
compensation to any person
whose right of occupancy
or recognised long-standing

occupation or customary
37
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use of land is revoked or
otherwise interfered with to

their detriment by the State
under thisAct or is

acquired under the Land
Acquisition Act;

provided that in assessing compe-
nsation land acquired in the manner
provided for in this Act, the concept of

apportunity shall be based on the
following-

()  market value of therea property;

(i)  disturbance allowance-

(i) transport allowance;

(v) lossof profits or accommodation,

()  costof acquiring or getting the
subject land-

(iv) any other loss or capital expendi-
ture incurred to the development
of the subject land- and

(vii) interest at market rate will be
charged.
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(W to provide for an efficient,
effective, economical and

transparent sysstem  of  land
administration

i toenableall citizensto participate
in decision' making on matters
connected with their occupation

or use of land:;

j) to facilitate the operation of
amarket in land-

(k) regulate the operation of a market

and urban small-holders g

pastoralists are not disadvantaged;

()to setout rules of land law

accessibly and in a manner which
can be readily understood by all
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trustee. vested in the President as trustee for and
on behalf of al the citizens of Tanzania.
)  ThePresident and every
person to whom the President may
delegate any of his functions under this
Act, and any person exercising powers
under this Act, shall at all times
exercise those functions  powersand
discharge duties as a trustee of all the
land in Tanzania so as to advance the
economic and social welfare of the
citizens.

(3) Every person lawfully occupying
land, whether under a right of
occupancy Wherever that right of
occupancy was granted or deemed to
have been granted, or under customary
tenure, deemed to occupy and has
dways occupiedthat land, the
occupation of such land shall be deemed
to be property and include the use of
land from time to time for depasturing

stock under customary tenure;

41



No. 4 Land 1999
(4) For the purposes of the
management of land under this Act
and al other laws applicable to
land, public- land shall be in the
following categories,

(@  general land

(b)  villageland;

©  reserved land

(5) A grant of aright of occupancy

shall be made in the name of the
President and shall be sealed with a sedl
of a nature and pattern which the
President may, by order, published in

the Gazette approve.
6 Nothing in this section shall be

construed to affect the validity of any

right of lawfully granted or
deemed tO, have, been granted or

consented to, under the provisions of any
law in force in Tanzania before the
commencement of this Act.
(7) The President may subject to the

provision of this part, by order

42
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Transfer of
general or
reserved land

tovillage land

published in the Gazette, transfer or
exchange land from one category of land
described in subsection (4) to another
category of land so described.

5.-(1) Where the President is minded
to transfer any area of general or
reserved land to village land he may
direct theMinister to proceed in
accordance with the provisions of this
section.,

(2 TheMinister shall causeto be
published in the Gazette and sent to the
Village Council of the village to which
general or reserved land may be

transferred, hereinafter referred to as
transferred land' a notice specifying-
(@  the location of the transferred
land,
()  the boundaries and extent of the
transferred land;

(0  abrief statement of the reasons
for the proposed transfer
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(@ thedate, being not less than
sixty days from the date of the

publication of the notice, on

which the President may

exercise his powers to transfer

the transferred land or part of it.

3  wherethetransferred land

3 reserved land, a copy
of the notice shall be

sent to-

()

ii)

the  Minister
responsible for
that reserved
land; or

where alocal
authority ~ is

responsible for

that land, to
that local
authority; and

where  there

are any
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persons
occupying and
using that
land, to those
persons in a
manner  and
form that will
enable them to
understand the
information
contained in

the notice;

genera land, acopy of the
notice shall be served. on-

(i) the local authority in

whose area the land

is situate;

(i)  the holder of any

right of occupancy in
that land;

iy the holder of any
derivative right in
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that land;

(v any person
occupying or using
that land  under
customary law-

and in the case of the persons

referred to in sub-paragraphs (ii),

(i) and (iv) the notice shall bein

amanner and form that will

enable  those  persons to
understand  the  information
contained in the notice,

(4 Any person who, has
recelved a notice under subsection (3)
MAY , within not legs than twenty nor
more than forty days from the date of
the receipt of the notice, make
representations to the Commissioner or
an authorized officer who shall be under
aduty to hear and record the
representations and take them into
account in any report prepared for the
President on the proposed transfer.
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(5  The Commissioner shal, after
taking account of any representations
received under subsection (4), prepare a
report for the Minister to submit to the
President on the proposed transfer.

(6) Where the subject of areport
referred to in subsection (5) is reserved
land, a copy of the report shall be
conveyed to the Minister responsible for
that reserved land.

()  Whereagranted right of
occupancy existsin any transferred land
or a part thereof, atransferred land
shall, unless the instrument of transfer
provides otherwise, operate'as g
compulsory acquisition of that right of
occupancy and compensation on it shall
be payable.

(8) Where persons are occupying

and using the general transferred land
apart of it under a customary right of

occupancy, the transfer of that land to
village land shall not, of itself, operate
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to determine or affect the rights of such
persons to continue to occupy and use
that land under that customary right of
occupancy but that land shall, after the
transfer, be under the jurisdiction of the
Village Council of the village to which
the land has been transferred.

(9  After receiving the report of
the Commissioner prepared under
subsection (5) and any representations
made by the Minister in any case to
which subsection (6) applies, the
President may exercise his power to
transfer the transferred land or a part of
it, and allocate that land to avillage

named in the document of transfer.

(100 The President may direct the
Minister to appoint an inquiry under
section 8 into a proposed transfer under
this section and where such an inquiry
has been appointed, no further action

shall be taken on the proposed transfer
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until the inquiry has reported.

(1) A transfer of general or
reserved land to village. land shall be
notified in the Gazette and shall come
into effect thirty days after the date of
the publication of the notice.

(12) VillageLand may be
transferred to general land in accordance
with the provisions of the village land

Act.
Categories of 6--(1) Reserved land is-
reserved land @ land reserved, designated or
set aside under the
provisions of :-
Cap. 389 (1) Forests
Ordinance;
Cap.412 (i)  National Parks
Ordinance;

Cap. 413 (i) Ngorongoro
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Conservation
Area ordinance

(iv) Wildlife
ActNo.12

Conservation
Act, 1994:

Of-1974

The Maine
Act. No. 29- (v)
parks and

Reserves Act,
1994;

Cap., 378: (Vi) Town and
country
planning
ordinance;

Cap. 167 (Vi) Highway
ordinance

Cap. 320 Public Recre
tion Grounds

ordinance;

Act No. 47 (ix) Land Acquisi-
of 1967 fion Act, 1967.;
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®  Jand parcel within anatural
drainage system from
which the water resource
the concerned drainage
basin originates:

© land reserved for; public
utilities

(d  land, declared by order of
the Minister; in accordance
with the provisions, of this
Act to, be hazardous land.

@  Wherearight of occupancy has
acquired; revoked or, surrendered in

general land which iswithin or

contiguous, to an are of reserved land,
the President may declare that general
law to be reserved land of the same
nature and subject to the same law asthe
reserved land of which it has, by that
declaration, become a part.
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Declaration of
hazardous land

7.-(1) For the purposes of this Act,
hazardous land is land the development

of whichislikely to pose adanger to e
or to lead to the degradation of or
environmental destruction on that or
contiguous land and includes but is not

limited to-

@

(0

©

mangrove swamps and
coral reefs;

wetlands and  offshore
Idands;
land designated or used for

the dumping of hazardous
waste;

land within sixty metres of
ariver bank, shoreline of an
-inland lake, beach or coast;
land on slopeswith a
gradient exceeding any
angle which the Minister
shall, after taking account
of proper scientific advice,

specify;
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land  specified by the
appropriate authority as
land which should not be
developed on account of its
fragile nature or of its
environmental significance.

(2) The declaration of any land to be
hazardous land shall be in accordance
with the Provisions of this section.

(3) Where the Minister considers
that an area of land should be declared
to be hazardous land, in this section
referred to as proposed hazardous land'
he shall publish anotice in the Gazette

specifying-
@

(0

the location of the proposed
hazardous land-

the boundaries and extent
of the proposed hazardous
land-

abrief statement of the
reasons for the proposed

declaration:;
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()  thedate, being, not less than
sixty days from the date of
the  publication ©f the

notice  when the

declaration may be made.
(4) A copy of the notice referred to
In subsection (3) shall be-

@ saved on al persons
occupying and using the
proposed hazardous, land
in amanner and form, aswill
be understandable to those
persons; on

(b) al loca authorities
having jurisdiction in the
area of the proposed
hazardous land;

() put up in conspicuous

places within, the area, of the

(d  for the purpose of this

subsection " Gazette"
Include official Gazette and
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local -newspapers.

(5  All persons and authorities on
whom a notice has been served and all
persons and organisations on whom, a
notice should have been served but was
not and any other person
with an interest in land may, within not
less than thirty days after, the date of the
service Of the Mice, Make
Commissioner on
the proposed declaration and the
Commissioner the be under aduty to
hear and record the representations and
take them into account in determining
whether to recommend to the Minister
that the land or any part; of it be declared
to be hazardous land.

(6) Where the Minister, after
considering areport prepared by the
Commissioner under the section
proposed hazardous land or a part of

It shall be declared to be hazardous
land, he may, subject to

55



No. 4

Land 1999

subsection (7, make a declaration
accordingly.

(7) Where the proposed hazardous
land or a part of it is occupied and used
by any person under a granted or
customary right of occupancy, the
Minister shall, if he considers that- that
land or a part of it should be declared to
be hazardous |and report the matter to
the President.

8) The President may, after
considering the report of the Minister,
declare any land to which subsection (7)
applies be hazardous land and any
such declaration shall  operate to
compulsorily  acquire,  subject  to
compensation any right of occupancy in
that land.

(9) A notice of adeclaration of
hazardous land shall be published in the
Gazette in the manner provided for
under sections 169, 170 of this Act and
shall come into force thirty days after
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the date of the publication of the notice.

PART IV
ADMINISTRATION
Ministers 8. The Minister shall be responsible
responsibilities  for policy formulation and for ensuring
the execution by officiasin the ministry
of the functions connected with the
implementation of the National Land
Policy and of this Act which are
allocated or delegated to him by the
President and in pursuance of this
responsibility, the Minister may-

(@  giveany advice, guidance
and directives to the
officidls inthe ministry
which will in his opinion be
conducive to the efficient
effective, economical,
impartial and transparent
administration  of land
under this Act-

()  seek advice from any

S7
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officiadl 1y the Ministry
concerning the
implementation  of the

National Land Policy and of
the administration of land

under this Act;
seek advice from other

knowledgeable persons
concerning the
administration of land and
the implementation of this
Act;

take all other necessary

actions decisions which
will  enable him to
discharge all the functions
which are allocated or
delegated to him, by the

President in connection with
the implementation of the
administration on of land
under this Act.
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Appointment of

Commissioner
for Lands

Functions of the
Commissioner

9-(1) There shall be a
Commissioner for Lands who shall be
appointed by the President.

(2) In appointing the
Commissioner, regard shall be had
to the need to appoint a person of
proven probity with qualifications
skill and practical experienceinland
management law in the public or
private sector.

10.<(1)  The Commissioner shall
be the principal administrative and
professional officer and adviser to,
the Governmenton  all matters

connected with the administration of

lang a@nd shall be responsible to the
Minister for the administration of this

Act and the matters contained in it.

(2) The president may, by of the,
notification in the Gazette, delegate
any Act which vested in him, in
accordance
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with any terms and conditions which he
seesfit to the Commissioner.

(3)  The President may, through
the Minister, give directivesin writing
to the Commissioner concerning the
proper discharge by the Commissioner
of the functions conferred by this Act on
the President which the President has,
under subsection (2) delegated to the
Commissioner and the Commissioner
shall comply with those directives.

(4) The Commissioner may from
time to time, as he seesfit, issue and
publish circulars and directives on the
administration of this Act but no such
circulars or directives shall purport to
alter, amend or depart from the
provisions of this Act or any regulations
made under this Act or contradict any
advice, guidance or directives issued by
the Minister under thisAct.

(5  Wherethe Commissioner is
required or. empowered by thisAct to
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Ik, , determination affecting or like,,
to affect the rights of any person or the
opportunity 'or any Person to exercise
any Powers conferred on that person by
this Act the Commissioner shall , where
he makes a determination which is
adverse to that person give that person

reasons for that determination.

B The commissioner shall

prepare and Publish an annual report on
the management of land for which heis

responsible and each report shall Include
all directives given to the Commissioner

under subsection (3) together with a
brief statement of the action taken to
comply With any Of those directives.

Appointment of 1)

officers There shall be appointed

Deputy Commissioner for or More
Assistant Commissioner and, after
obtaining the advice of the

Commissioner, any other officers whom
the appointing authority shall consider
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necessary.

2 In appointing officers under
subsection (1) of this section, regard
shall be had to the need to appoint a
person of proven probity with
qualifications,  skill and practical
experience in land management or law
in the public or private sector.

(3) Officers appointed under this
section shall be allocated any functions
and shall be located in any officesin any
areas as the Commissioner considers
will  contribute to the proper

management of land.
(4  Officers appointed under this

section, shall be subject to the directions
of and a answerable to the Commissioner.
(5) Functions vested in the
Commissioner-by this or any other
legislation may be -exercised by any
officers whom the Commissioner, shall
onany terms as he may specify in
writing, authorise to do so and those
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officers shal be referred to  as

authorized %ffi cers.
(6) Where the Commissioner

delegates any of his functions connected
with the signing and execution of rights
of occupancy,, that delegation shall-

(@) be to anamed officer-

(b) be published in the Gazette-

(c), not take effect  until
publication in the Gazette.

() Any local authority officer or
Officer appointed to: and working in any
other public organisation allocated any
functions relating to land arising out of
or under or in connection with this Act
by that local authority or other public
Organisation shall comply with any
directives of the Commissioner issued to
him specifically 61, generally, and shall
have regard to any circularsissued by

the Commissioner.

(8), All courts, judges and persons
acting judicially shall takejudicia
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Land Allocations
Committee

notice of the dgnaiure of the
Commissioner and any person to whom
he has delegated his functions under
subsection. (6).

12--(I) The Minister snall establish
Committees at "appropriate levels of
Government to be -called the Land
Allocation Committees to advise the
Commissioner on the exercise of his
power to determine applications for
rights of occupancy.

(2) Theland Allocations Committee
shall be composed of any persons with
any tenure of office which the Minister
shall by regulations made under sections
179 of this Act prescribe and may,
subject to the approval of the Minister
concerned, include officials from any
other Ministry

(3) Land Allocation Committees
shall be established at Central, Urban
and Digtrict Authorities.
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(49) The names of the members of the
land Allocations Committee shall be
published in the posted up in the
Ministry's headquarters and district
offices’

13-()  The Commissioner and all
officers appointed under this Act shall
where it is practical to do so, provide
information and guidance of a general
character either orally or in writing; to
members of the public in connection with

land matters and the implementation of

this Act.

(2) Where the information required,
to be provided under subsection (1)
above is of confidential character, regard

shall be given to the provisions of the
Official SecretsAct.

65
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(3) Subject the provisions of section
15, unless otherwise, specifically stated in

writing and signed by the Commissioner
or an authorized officer infotimation

guidance, advice and assistance provided
under this section shall not create any
legal liability in the Government, the
Commissioner, or the officer giving the
advice and assistance.

Functionsand 14-() A local government authority,
rolesof local  shall not, unless specifically authorise d
government by this Act or any regulation made under
authorities the Authority of this Act, make an offer of

or, grant any right of occupancy to any
or organisation and any such

purported offer grant shall be void.
(2) No officer of alocal government
authority, other than an officer authorised
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by this Act or in writing by the
Commissioner shall me or sign an
offer of right of occupancy and any
such purported offer shall be void

() A local government authority,
acting through ~ aduly constituted

committee or through duly appointed
offices may make representationsin
writing, or orally to the Commissioner on
any matter connected with the
administration of land under this Act
situate within their area of jurisdiction
and the Commissioner shall have regard
to that representation.

(4 (@) A District Council may pro-
vide advice and guidance
to any Village, council situate
within its area jurisdiction
concerning the  admini-
stration by that village
council of village land, either

In response to arequest for
such advice and guidance
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from Village Council or of
its, own motion and any

Village; Council to which
such the advice and guidance

given, shall haveregard to
such advice and guidance;
(b) no advice and guidance

given by aDistrict Council

under paragraph, (a) shall
contradict or conflict with
any directive or circular
issued by the Commissioner
under subsection (4) of
section 10.

0)  Where ajocal government
authority receives an application for a
granted right of occupancy, it shall
foward thal  gpplication to  the

Commissioner and may include
comments and recommendations about

that; application which it considers

appropriate and "the Commissioner
shall and
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Conflict of
Interests

recommendations received.

(6) The Commissioner snal use his
best endeavours to ensure that al local
government authorities and associations
of local authorities are consulted and kept
informed about the administration of land
under this Act and all other laws

connected with the administration of
land.

15.-(1) Where any matter concerning
land in which any officer exercising
functions under this Act or any member
of hisimmediate family has an interest is
allocated to, referred to or otherwise
comes to that officer for his advice,
assistance or decision, that officer shall
not exercise any functions under this Act
in respect of that land.

(2) Where the officer referred to in
subsection (1) isthe Commissioner, he
shall declare hisinterest to the Permanent

69



Land 1999

Secretary, and where the officer referred
0 m subsection(l)is an officer
appointed under section | 1, shall declare
hisinterest to the Commissioner and the
Permanent Secretary or the
Commissioner, asthe case may be, shall
appoint some other officer to exercise
functions under the Act in respect of that
land.

() Whereany land is advertised or
offered for aright of occupancy in
pursuance of any provision of this Act
any officer exercising functions under

this Act who wishes to apply for or bid
for that right of occupancy or who has

knowledge that any member of his
immediate family wishes to apply for or
bid for' that right of occupancy shall
forthwith inform the Commissioner or if
he is the Commissioner, inform the
Permanent Secretary and if any officer

appointed under section 11 informsthe
commissioner and such officer or the
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Commissioner, as the case may be, shall
not exercise any functions in respect of
that land; or if the Commissioner of
Lands inform the Permanent Secretary,
and if any officer appointed under section
11 inform the Commissioner and shall
not exercise any functions in respect of
that land.

(4) A person to whom subsections
(1), (2) or (3) applies shal not influence
or seek or attempt to influence any
officer exercising functions under this
Act or any other legislation to show any
undue favour or preference to him or any
member of hisimmediate family in
respect of the land the subject of the
declaration of interest under subsection
(1) or advertised or offered for aright of
occupancy under subsection (3).

o Any person exercising functions
under this Act to whom this section

applies who contravenes any of the

provisions of this section shall render

1
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himself liable to disciplinary proceedings

in accordance with, the Civil Service
Regulations and including dismissal from
the public service with reduction or 10ss
of pension entitlements-

(6) Where aconflict of interest as
described in subsection (1) or subsection
(3) arisesin respect of the administration
Of village land, any member of aVillage
Council or acommittee of the council
dealing with land who is covered by any
such description shall declare his z conflict
of interest and shall take no further part
in nor attend any meeting of the Village
Council or its committee where the land
of which the subject of the conflict of
interest on the agenda, and the person
who fails to declare his conflict of
interest or who contravenes, the

provisions of subsection (4) shall render

himself liable to-
(@  criminal proceedings,
(b) forfeiture of any benéfits
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which he or, any member of
hisimmediate family have or
may have obtained as aresult
of any contravention of this
section-

(7) Inthis section immediate family"
means, any other person related to that
person as afather or mother, son or
daughter, wife or husband, and brother or
sister whether born in or out of wedlock,
whether born in or outside Tanzania, and
where any person referred to above has
had more than one spouse, shall include
all-those spouses

Protection of 16. No officer appointed under this
officers Act shall be personally liable for any act
or matter done or ordered to be done or
omitted to be done by him in good faith
and without negligence and inthe
intended or purported exercise of any
power, or the performance of any duty,
conferred or imposed on or allocated or

delegated to him by or under this Act.
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National Land 17.-(1) Thereis hereby established a
Advisory National Land Advisory Council which
Council shall have not less than seven members

and-not more than eleven members
appointed by the Minister gnd the
Chairman of the council shal be
appointed by the President.

(2) In appointing members to the
council, the minister shall have regard to
the importance of ensuring afair balance
of men and women in the Council.

(3) The composition and procedures
of the Council shall be as provided for in
the regulations made under this Act.

(4) The functions of the Council shall
be-

(& to review and advise the
Minister on the National Land
Policy =~ and recommend
changes where necessary;

(b) to review institutional

framework and advisethe
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Inquiries

Minister on jurisdiction and
organifisational structures

of the institutions involved
in land matters.;

18-(1)  The Minister may, for any
purpose for which he thinks fit appoint
one or more personsto hold an inquiry
into any matter concerning land or arising
out of the operation of this Act.

(2) Where the Minister considers that
the matters to be inquired into are so
serious that it would be desirable that a

judge of the High Court hold the inquiry
he shall seek and act on the advice of the
Chief Justice as to the judge who shall
hold the inquiry.

(3) Every inquiry shall be held at any
time, being not |ess than one month from
the date of the notification of the holding

of an inquiry, and place which the
Minister shall direct.
(4) Every inquiry shall be open to the
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public provided that the person holding
or chairing the inquiry, may for good

cause certify in writing that any particular
evidence which the inquiry wishes to
hear shall be taken in private.

(5) Every person whose conduct is or
may be called into question at an inquiry
shall be entitled to be represented at and
heard by theinquiry.

(6) Aninquiry shall be conducted in
accordance with the principles of natural
justice, but subject to that, the person
holding or chairing the inquiry shall
exercise s own discretion  in
determining the procedures of the
inquiry.

(7) The person holding or chairing the
inquiry shall have all the powers of a
judge of the High Court to summon
witnesses, call for the production of
books, plans and documents and to
examine witnesses and parties on oath.

(8) Theinquiry shall be deemedto bea
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judicial Proceeding for purposes of
Cap. 16 section 102 to 110, 114 and 114A of the

Penal Code.
(9) The person or persons holding the

inquiry shall, as soon as may be after the
conclusion of the hearing prepare
and submit to the Minister areport
of the inquiry which shall include
any advice and recommendations to
the Minister which the terms of
reference for the inquiry require or
which the person or persons
aforesaid think necessary, to make
(10) The report of the inquiry shall be
published and the defence of qualified
privilege shall attach to that report.

PART V

RIGHTS AND INCIDENTS OF LAND OCCUPATION

Rights to
occupy land

19.-(1) Therights to occupy land
which acitizen, agroup of two or
more citizens whether formed
together in an association under this
Act or any other
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law or not, a partnership or a corporate body,
in this Act called right holders' may enjoy
under this Act are hereby declared to be -

@ granted right of occupancy;
() aright derivative of agranted
right of occupancy, in this Act
Is caled aderivativeright;
(2) A person or agroup of persons,
whether formed into a corporate body
-under the Companies Ordinance or
otherwise who is or are non-citizens,
including a corporate body the majority
of whose shareholders or owners are non-
citizens may only obtain aright of
occupancy or derivative right for

purposes of investment prescribed under
the Tanzania Investment Act, 1997.
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Occupation of 20. -(1) Foe avoidance of doubt, a
land non-citizen  hon-citizen shall not be allocated or granted

restricted Act No. land unless it is for investment purposes

26 of 1997 under the Tanzania Investment Act, 1997
Act No. 26 ) Land to be, designated for
Of 1997

investment purposes under subsection (1)
of this section, shall be identified,

gazetted and allocated to the Tanzania

Investment Centre which shall create
derivative rights to investors.

(3) Subject to Section 37 (8), adl lands

acquired Prior to the enactment of this
Act shall be deemed to have no value
save for unexhausted improvements for

(4) For the purposes of this Act, any
body corporate of whose majority
shareholders or ownersare non-citizens

shall be deemed to be non citizen or
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Celling on land
occupancy

"Incidents of
granted right of

foreign company.

(5) At the expiry, termination or extinction of
the occupancy or derivative right granted to a
non-citizen or aforeign company, reversion
of interests or rightsi and over the land shall
vest in the Tanzania Investment Centre or any
other authority as the Minister may describe
in the Gazette,"

21. (1 The Minister shal make
regulations prescribed under section 179
of this Act providing for an area of land
of occupancy or derivative right or in any
way otherwise disposed of to any person

or body corporate.

(2) The regulations made under the
provision of section 179 and subsection
(1) of this section shall provide for
consultation in determining land ceilings
under this Section.

22-() A granted right of occupancy
shall be-
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occupancy

(a) granted by the President-
(b) in genera Or reserved |land-

(c) of land which has been surveyed-

(d) required to be registered under
the Land Registration Ordinance,

Cap- 334 to be valid and, subject
10 the provision, Of that law and
thisAct, indefeasible-

(e) for a period up to but not
exceeding 99 years
(f) at a premium.
(g) for an annual rent which may be
revised from time to time;

(h) subject to any prescribed conditions;

(i) capable of being the subject to the
subject of dispositions
() liable, subject to the provisions of
this Act, to revocation-
(k) liable, subject to the prompt
Payment of compensation, to
Compulsory acquisition by the state for
Public Purposes.
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(2) A granted right of occupancy shall
not confer on the holder any water rights
or rights over the foreshore unless those
rights are expressly mentioned nor shall it
confer on the holder or any person acting
under the authority of the holder any rights
to mines, minerals, or gas or the right to
appropriate and remove from the country
for gain or for purposes of research of

any kind any flora or fauna naturally
occurring or present on the land or any
palaeontologicall  or  archaeological

remains found on the land:;"

A residentia 23-(1) A derivativeright, inthis
licenceandits  Act referred to as aresidential licence,
incidents confers upon the licensee the right to

occupy land in non-harzadous land, land
reserved for public utilities and surveyed
land, urban or peri-urban area for the
period of time for which the residential
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licence has been granted.

@  Any person who a the
commencement of this Act, has, without
any Official title acquired and Occupied as
his home for not less than three years
land in an urban or peri-urban area other
than land held for agranted or customary
right of occupancy or as atenant of a
person so holding land or land to which
subsection (2) of section 51 applies, shall
by virtue of this Act be deemed to occupy
that land as aresidential licensee under a
licence granted from year to year to that
person by the local authority having
Jurisdiction in the areawhere that land is
Situate.

(9  Subject to the Provisions of this
Act aresidential licence may be granted
by alocal authority-

@ to any Person occupying land
without official title or right
within the area Of jurisdiction
Of that local authority as his
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Act No. 47
of 1967

home-
(b) for aterm which shall be not

less than six months but not
more than two years which
may be renewed for asimilar
term;

(© subject to any conditions,
including conditions as to the
payment of any fees or
charges which may be
specified in the licence or
which may be prescribed”.

"(4) A residential licence shall not be
assignable by the licensee.

(5) A residential licence shall bind the
successor in title to the licensor who
obtains the land with actual or
constructive notice of the licence.

(60 Where aperson or family has
occupied land in the same location under
aresidential licence for not less than
three years, he or they shall be entitled to

84



No. 4 Land 1999

compensation under the Land Acquisition
Act, 1967 where that land isto be
acquired for a public purpose or where
that person or family isto be removed
from the land asiif that person or family
had aright of occupancy intheland and
section 12 and part |11 of that Act did not
apply to that land-"

PART VI
GRANTED RIGHTS OF OCCUPANCY
Sub-Part VI
Grant of right of occupancy
Application of 24. This Part appliesto granted rights

this Part. of occupancy hereafter referred to as
"rights of occupancy”
Procedure for 25--(I) An application for aright
applicationfor  of occupancy shall be-
right of (@ submitted on a prescribed
occupancy form and accompanied by a
photograph;

(h) accompanied by the
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86

prescribed fee-

signed by the applicant or a
duly authorised representative
or agent of the applicant;

sent or delivered to the
Commissioner or an
authorised officer-

contain or be accompanied by
any information which may
be prescribed or which the
Commissioner may in writing
require the applicant to
supply;

accompanied by adeclaration
in the prescribed form of all
rights and interestsin land in
Tanzania which the applicant

has at the application; of the

where any law requires the
consent of any local authority
or other  body before an

application for a right of
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occupancy may be submitted
0 the  Commissioner,
accompanied by a document
of consent, signed by the duly
authorised officer of that local
authority or other body;

(h if made by anon-citizen or
foreign company,
accompanied by a Certificate
of Approval granted by the
Tanzania Investment Centre
under the Tanzania

Act No, 26 Investment Act, 1997 and any

o 1997 other - documentation which
may be prescribed by that
Act, or any other law.

() If anapplication for aright of
occupancy or aderivative
right, which is made by anon-
citizen or aforeign company,
isfor residential purposes, the

Act No. 26 use of such land shall be

Of 1997 secondary or ancillary to

87



No. 4 Land 1999

approved
investment Tanzania
under the Act

(2) The Commissioner may require an

applicant to submit information relevant
to that application, additional to that
aready submitted with the application,
and shall not be obliged to determine the
application  until  that  additional
information has been submitted or a
satisfactory explanation provided as to,
why it is not practical or possible to

submit that additional information,

(3) Where an application isfor aright
of occupancy in reserved land, the
Commissioner shall i refer that application
to theofficial or the. public body having
jurisdiction over that reserved land and
shall take account of any, representations

that, Such official or such public body
shall make on that application
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(4) Where an application is for wright
of occupancy. the development of which
In accordance with the application will
have, the opinion of the
Commissioner, asubstantial effect on the
activities and services provided by the
local authority in the area where the land
the subject of the right of occupancy is
situate, the Commissioner shall refer that
application to that, local authority and
shall take account of any presentations

made by that local authority on that
application.

(5) Any official to whom or public body
or local authority to which an application
is referred under subsections (3) or (4)
may make any such representations on
that application within twenty days of
the, receipt of that application.

(6) The Commissioner shall
maintain a a register of

applications in be availableto
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inspection by the members of the public
at reasonable times during office hours.

Determination 26.-(1)  The Commissioner shall be
of application ~ responsible  for  determining  any

by application for aright of occupancy
Commissioner  under the provisions of sections 27, 28
and 29 of this Part.

(9 Where the power to recommend
whether aright of occupancy be granted
has been allocated or delegated to alocal
authority or other body by or under this
Act or any other law, the Commissioner
shdl, inany case-

@ if he approves of the
recommendation, act onit;

() if heisdisposed to rgect the
recommendation, return it to
the local authority or other

body Which  made the
recommendation with a
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statement of his reasons for
rejecting that
recommendation gnd a
request for that local authority
or other body to reconsider its
recommendation.

(33 Wherealocal authority or other
body has reconsidered a recommendation

referred back to it under paragraph (b) of
subsection (2), and submits the same or a
substantially similar recommendation to
the Commissioner, he shall either-
(  act on that recommendation-
or
() regect that recommendation
and inform the local authority
or other body of hisreasons
for so rgecting that
recommendation.
(4) The Commissioner may determine
whether to-

(@ grant subject to the conditions
set out in section 34 and any
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(d) grant,

other conditions which may
be prescribed-

grant  subject to those
conditions and any additional
condition which he considers
desirable to

beneficial
occupation and use of the land
the subject of the right of

occupancy; or

necessary or

endure the

grant  subject to

any
conditions -as he may be asked
to impose by any public
authority having jurisdiction
over any reserved land in
respect of which an
application for aright of
occupancy has been made- or

subject to any
conditions which he may be
asked to impose by any loca
authority having jurisdiction
over the areawhere the land
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the subject of the application

IS Situate; or
(§ reject the application for, a
right of occupancy.
(5  Any person aggrieved by a
decision made under this section shall
appeal to the Minister.

Offer of aright 27-()  The Commissioner shall,
of occupancy whereit has been determined that aright

of occupancy shall be granted to an
applicant, make an offer in writing

hereinafter, referred to as a 'letter of offer
to that applicant setting out the terms and
conditions upon which agrant may be

made to that applicant.
(2) A letter of offer shall-

(@ beinaprescribed form;

() contain all theterms and
conditions subject to which. a
grant of aright of occupancy
may be made;

© be signed by the
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Commissioner or an
authorised officer.

—_
=1

bear an official stamp;

@ bedelivered or sent py
registered  mall to the
applicant  or his duly
authorised representative 5,

agent.

(3 The Commissioner may
withdraw a |etter of offer after an
affirmative reply to the offer has been
recaved and  shdll be lisbleto

compensate the applicant for any losses
which the applicant has suffered by
reason of the withdrawal of the letter of
Offer, unless within fourteen days of
that withdrawal, he makes an alternative
offer to the applicant which is in
substantially the same terms as the offer
which has been withdrawn.
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Acceptance of 28.-(1) An acceptance of offer of a
offer of right of  right of occupancy in writing shall-
occupancy (9 beinaprescribed form-

() beaccompanied by any fee or
deposit, or bankers  draft,
letter of credit or other
irrevocable commitment to
pay such fee or deposit which
has previously been agreed
upon in writing asisrequired
by the letter of offer-

() besigned by the applicant or
his duly authorised
representative or agent.

2) A document which does not
comply in every respect with the
provisions of paragraphs (a) and (c) of
subsection () and which is not
accompanied by the necessary moniesin
one of theways provided for in
paragraph (b) of subsection (1), shall not
be taken to be and shall have no effect

whatsoever as an acceptance in writing.
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Grant of right 29.-(1) Where the Commissioner
of occupancy determines to grant aright Of Occupancy to a
person who-

@ has accepted aletter of offer of a
right of occupancy; or
(h) Isin Occupation of land under a
right Of Occupancy or under an
acceptance of an offer of aright
of Occupancy; or
©) Is otherwise entitled to aright of
Occupancy,
he shall issue a certificate, referred to as a
certificate of occupancy' to that person.

(2) A certificate of occupancy shall be-
issued in the name of the President and shall
be in a Prescribed form.

(3) A certificate of occupancy shall be
deemed to be duly and validly executed if it is
signed by the Commissioner and sealed with
his officia seal and purportsto be signed and
sealed by the President and further proof of
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Registration of
letter of offer

such execution shall not be required for the
purpose of registration tinder the | gnd
Registration Ordinance.

(4) The occupier to whom a certificate of
Occupancy isissued shall sign at the bottom
of the certificate as acceptance of the terms
and conditions of that certificate and no
certificate of occupancy shall be valid or give
rise to any liabilities on the part of the state
or any rights on the part of the occupier to
whom the certificate has been issued until it
IS so sighed

30. -(1) Where a certificate of occupancy
in respect of aplot of genera or reserved land
Is not issued to a person who has accepted a
letter of offer in respect of that plot of general
or reserved land within one hundred and
eighty days of the receipt of that acceptance
by the Commissioner, the offeree may apply
to the Registrar of Documentsin
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the Prescribed form to register the letter of
Offer for the Purposes Of creating a notice of
impending Ownership delivered to  the
Registrar under section 27 of the Land
Registration Ordinance and, subject to the
Provisions Of this section, the provisions of
that Ordinance shall apply to that letter of
Offer asif it were a certificate of occupéhcy.
(2) Theregistration of aletter of offer,

registered under the Registration  of
Documents Ordinance which is delivered to
the Registrar for registration under subsection
(1), shall ceaseto have any force or effect
under the Registration of Documents
Ordinance from the date on which it is
registered under the Land Registration
Ordinance provided that any priority of
documents which came into effect in respect
of and as a consequence of the registration of
aletter Of Offer under the Registration of
Documents Ordinance shall not be affected by
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the provisions of this subsection.

(3) Theregistration of aletter of offer
under the Land Registration Ordinance shall

cease to have any force of effect from the date
on which a certificate of occupancy delivered
to the Registrar under section 27 of the
Ordinance isregistered and the Registrar may
exercise his powers under section 109 of the
Ordinance in respect of any such registered
letter of offer provided that any priority of
interests which came into effect in respect of
and as a consequence of the registration of a
letter of offer under the Ordinance shall not be
affected by this subsection.

(4) The Registrar shall take any steps and
make any decisions which are in his opinion
of offer registered under the Land
Registration Ordinance provides the holder
of a right of occupancy with the same
security of title of, and the same facility for
dealing with,
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that right of occupancy as would be the case if
a certificate of occupancy had been registered

in the name of that holder of the right Of
occupancy.

Sub-part 2

Conditionson right Of occupancy

Payment of
premium on
grant of right Of

occupancy

31.-(I) The Minister May require the
payment of a premium onthe grant of aright
of occupancy.

(2) A premium shall be paid in One or
more installments as may be determined by the
Minister.

(3 |ndetermining the amount of a
premium, the Minister shall have regard to-

@  theuseof theland permitted by
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the right of occupancy which has
been granted:;

thevalue of the land as
evidenced by sales, leases, and
other dispositions of land in the
market in the area where the
right of occupancy has been
granted, whether those sales,
|eases and other dispositions are
in accordance with this Act or
any law relating to land which
this Act replaces,;

the value of land inthe area as
evidenced by the price paid for
land at any auction conducted by
or on behalf of the government;
the value of land as evidenced
by the highest offer made in
response to arequest made by or
on behalf of the government, a
local authority or parastatal for a
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tender for the development of
land in the area;

(@  any unexhausted improvements
on the land;

) ~ anassessment by aqualified
valuer given in writing of the
vaue of [and in the open market.

(4) Where the payment of a premium s
required, a demand for that payment shall be
sent or delivered to the person to whom the
certificate of occupancy isto be sent or
delivered at the same time as or before the
certificate of occupancy is sent or delivered to
that person.

(5) Failureto pay apremium or any
installment and on the date at which the
payment of that premium or installment falls
due shall be deemed to be a breach of a
condition of the right of occupancy which
shall give riseto revocation of aright of
occupancy.
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Length of term
_ granted-
of right of
occupancy @
(b)

32-(1) A right of occupancy may be

for aterm up to but not
exceeding ninety-nine years;

for aterm together with an
option for a further term or terms
which together with the original

term may be up to but shall not
exceed, ninty-nine years,

from year to year or for periods
of less than a year determinable
by the Commissioner by one
year's notice or less, whether or
not the grant includes an initial
fixed term, so 'long as that initial
fixed term does not exceed four

years.

(2) Where aright of occupancy has been

granted for aterm certain, with or without an

option for afurther term or terms certain, no
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reduction in the length of that term certain or
the term terms certain contained in the
option options shall be made to or
introduced into that right of occupancy by the

Commissioner without the agreement of the
occupier.
(3) Where aright of occupancy comes to an

end through affliction of time, the person or
organisation Occupying the land under that
right of occupancy shall, if he has complied

with the terms and conditions of that right of
occupancy in a satisfactory manner and it is
practical to do, be offered arenewal of that
right of occupancy on any terms and
conditions which the Commissioner may
determiine before that right of occupancy is
offered to any other Person or organisation.

(4) The provisions of subsection (3)
shall not operate to preclude the
Government or a local authority or
other public body from causing the land
occupied under the right of
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Rent

Act No.
11 of 1962

Occupancy to which subsection. (3) refersto be
developed or redevel oped in such away that it
isimpractical to grant aright Of Occupancy of
that land to the former holder of that right of
occupancy and where such development or
redevel opment takes place, the former holder of
the right of occupancy shall not be, entitled to
any compensation for the loss of any
expectation created by the provisions of
subsection (3).

33.-(1) The holder of aright of occupancy

shall, subject to the provisions of this section

Pay an annual rent for that right of

occupancy in the manner provided for under

the provisions of the Exchequer and Audit

Ordinance.

2 Rent shall be paid in any
installments and at any intervals of time during
the year as the Commissioner shall determine
or which is provided in the certificate of

105



No. 4

Land 1999

Occupancy.
3 Rent shall be Paid tO the
Commissioner or, an authorized officer at the

Office of the Commissioner or any other place
Which the Commissioner determines or which
may be Prescribed.

(4) In determining-the amount of any rent,
the Commissioner shall have regard to
@ the area of the land which isthe

subject of the right of
occupancy;

(b the use Of land permitted by the
right of Occupancy which has
been granted;

©  the value Of land as evidenced by
sales, leases and other dispositions
of land in the market in the
area where the right of
occupancy has been granted,
whether those sales, leases
and other dispositions are
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in accordance with this Act or
any law relating to land which
this Act replaces; where the right

(d  of occupancy has been granted
for any commercial or residentia
development in any urban or
peri-urban area and there has
been no such development in
that area or no or insufficient
sales, leases or other dispositions
of land or no, or insufficient
evidence of the same in that area
from which an assessment of the
value of land may be arrived at,
an assessment by a qualified
valuer of the value of land in the
open market in that area which
may be developed for the
purpose for which the right
of occupancy has been granted,;

(§ theamount of any premium
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required to be paid on the grant of
aright of occupancy.

(5) For the purpose of computing the
rent payable in respect of any land in
connection with any sub-divisions, partition,
amalgamation or any other transaction which
reduce the area of the land after the
determination of the rent for that land, the
Commissioner shall where two or mom plots
of land are created out of the land for which
the rent was determined, apportion the rent
payable between the two or more plots of land
in the same proportion as the two or more plot
of land bear to the whole of the land for which
the rent was originally determined.

(6) Notwithstanding anything to the
contrary contained in any certificate of
occupancy or in any of the provisions of any
conditions of aright of occupancy, in every
case in which the Commissioner requires the
payment of arent, the Commissioner shall
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have the power to revise that rent at intervals
of not less than three years and in any exercise
of that power, the determination of any
revised rent shall be in accordance with
subsection (2) of this section.

(7) The Commissioner may grant aright
of occupancy free of rent to any person or
organisation if the land is to be used
exclusively for religious worship or for buria
or exclusively both for religious worship and
for burid.

(8) The Commissioner may grant aright
of occupancy at anominal rent if theland isto
be used exclusively for a charitable purpose.

9) In any casereferred to in
subsections (7) and (8), where the land ceases
to be used exclusively for the purposes
specified in  those  subsections, the
Commissioner shall charge any rent or make
any adjustment to the rent which appearsto
him to be necessary and desirablein all the

109



No. 4

Land 1999

circumstances.

(10y The Minister may direct the
Commissioner to establish arrangements to
review, and if the case is made out to remit in
whole or in part the rent of any person who
clamsthat by reason of poverty, infirmity, the
effects of anatural Or other disaster or other.
similar cause, he cannot Pay the rent required
to be paid under the right Of Occupancy and
thereafter to keep such case under continuous
review and, where necessary, make further
adjustments, either to increase or reduce the
rent whichisto be paid.

(") Where any rent or installment of
rent Payable in respect of aright of

occupancy, or any part of such rent or
installment, remains unpaid for a Period of six
months after the date on which the sameis
required to be paid, interest at the rate of one
Per centum Per month shall be payable on the
unpaid amount until Payment of the amount is
made, and such interest shall be collected and

recoverable in the same manner asrent.,
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(12) The acceptance by or on behalf of
the Commissioner of any rent shall not be
held to operate as awaiver by the
Government of any right to revoke the right of
occupancy accruing by reason of the breach of
any covenant or condition, express or implied
in any contract for aright of occupancy or in
any certificate of occupancy granted under
this Act or under any law repealed and
replaced by thisAct.

34.-(I) Every right of occupancy shall Conditions
be granted subject to the provisions of this
section and to any development or other
conditions which may be prescribed, or which
the Commissioner may impose and any of
those conditions the Commissioner may
Impose may be in or addition to, subtraction
from. or variation the prescribed
conditions.

(2 It shal beaconditionin every
grant of aright of occupancy where the
purpose for which the grant has been made is

to construct buildings on the land that the
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grantee of such right shall, in any case where

any consents and permissions are required,

apply for planning consent under the Town

and Country Planning Ordinance, and apply

for a building permit under the Township

(Building) Rules within six months of the
rant of the right of occupancy.

)  Wherearight of occupancy
includes land which is occupied by persons
under customary law, it shall be a condition of
that right of occupancy that those customary
rights shall he recognised and those persons
so occupying the land shall be moved or
relocated only-

(0 sofarasisnecessary to enablethe
purpose for which the right of
occupancy was granted to be
carried out; and

(b)  inaccordance with due process
and principlesof fair
administration, being given-

()  notlessthan one hundred
and eighty days notice of

any reguirement to move;
and
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(iii)

the opportunity to reap
crops sown before any
notice to move was to

those Persons; and

the right to continue to

use water Which those
Persons had aright to use
before being given notice
to move; and

Prompt Payment of full
compensation for loss of
any interests in land and
any other losses that are
Incurred due to any move
Or any other interference
With their occupation or

use of land.

Until the time conditions are

Prescribed by regulations made under this
Act, all those conditions which immediately
before the enactment Of this Act- had been
acted or Prescribed as conditions to be

imposed On the grant of aright of
occupancy,
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other than any conditions which expressly or

impliedly require any approval for achange of

use or disposition of aright of occupancy,

shall be deemed to be conditions prescribed
under this Act and shall, unlessthey conflict

with any provisions of thisAct or itis

otherwise specifically provided for in the
letter of -offer or the certificate of title be
implied in every such grant of aright of
occupancy and shall be binding on the grantee
of that right of occupancy and his successors
intitle.

(5  Beforeimposing, amending or
adding to any conditionsin respect of aright
of occupancy granted in reserved land, the
Commissioner shall consult with the official
or organisation having jurisdiction over that
reserved land and shall have regard to any
representations and recommendations that
such officia or such organisation may make

in respect of the proposas of the
Commissioner.
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(6) Before imposing, amending or adding
to any conditions in respect, of aright of
occupancy which would be likely to have a
significant effect on the activities and services

provided by the local authority having
jurisdiction in the area where the land, the

subject of the right of occupancy, is Situate,
the Commissioner shall consult with that local
authority and shall have regard to any
representations and recommendations that
such local authority may make in respect of
the proposals of the Commissioner.

(7) A person who signs a certificate of
occupancy in accordance with the provisions
of section 29 shall, where he signs on hisown
behalf be deemed to have bound himself and,
where he digns as the authorised
representative of alocal authority, corporate
body or other organisation, be deemed to have
bound that local authority, corporate body or
other organisation to the President to observe
and comply strictly with each and every
condition contained in that certificate of
occupancy or subject to which that right of

occupancy was granted.
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Change of use

(8)  The commissioner and any
authorized officer may, subject to section 170,

enter on, land the subject of aright of
occupancy to inspect that land and to
Investigate that the conditions subject to
which the right of occupancy has been granted
have been complied with.

35-()  Anoccupier of land under a

right of occupancy may apply to the
Commissioner for achange or variation to

the conditions of that right of occupancy so
asto enable him to undertake a
development, on or a use of that land or a
disposal, of the whole or a part of that land

In connection with a development on or a
use of that land which is not permitted by the
conditions subject to which the right of
occupancy was granted

(2) An application under this section
shall be-

(@  submitted on aprescribed form
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and accompanied by g
photograph;

() accompanied by the prescribed

fee;

) signed by the applicant or his
duly authorised representative or
agent;

(d) sent or deivered to the
Commissioner or an authorized
officer-

@ accompanied’ by any other
information which may be
prescribed or  which  the
Commissioner may, in writing,
require.

(3) The Commissioner shall consult with and
take account of the views of -

@ the authority having
responsibility for town and

country planning. in the area
where the land is situate;
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()  the local authority having
Jurisdiction in the areawhere the
land is situate.

© 914 other authority whose
consent to that change of useis
necessary.

(4 Where the Commissioner

determines to approve a Proposed change of
use, he shall, in writing using the Prescribed
form-

inform, the Occupier of that fact.

—_
N3

(b) request the Occupier to bring or
send the certificate of occupancy
to the Commissioner
endorsement Onit of the change
of use; and

(c) inform the Occupier of any Premium
or additional rent that is Payable as

consequence of the change of use.
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(5) No approved change of use shall
take effect and no action may be taken. by an
occupier in pursuance of a proposed or
approved change of use until-

(@  that change of useisendorsed on

the certificate-of occupancy;

(b the endorsement is signed by the
Commissioner with hisofficia
sed and by the occupier;

(¢  al premiaand additional rent.
have been paid by the, occupier
in accordance with the terms and
conditions subject to which the
change of useis granted.

(6) The provisions of sections 30 and

32 apply to the payment of any premium and
any, rent under this section as they apply to the
payment of premiaand rent under those
sections.

(7) The grant by the Commissioner of a
consent to a change of use shal not-
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@ absolve the occupier from my
obligation to obtain the consent
of any Other authority to that
change of use-

()  require Any other authority
whose consent to that change of

use is necessary to grant that

consent.
SO-Part 3
Dispositions of right of occupancy
General 36-(1) A disposition of aright of
Provisions as Occupancy shall-
to dispositions @  comply with the provisions of

this section and sections 37, 38,
39 and 40;

(b) be void if the provisions of this
section and sections 37, 38, 39
and 40 are not complied with.

(2) Unless otherwise, provided for by this

Act or regulations made under this, Act a
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disposition of aright of occupancy shall not
require the consent of the Commissioner or an
authorized officer.

(3) Any person proposing to carry out a
disposition, other than a disposition to which
section 38 applies, shall send or deliver a
notification in the prescribed form to the
Commissioner or an authorized officer before
or-at the time the disposition is carried out
together with the payment of all premia, taxes
and dues prescribed in connection with that
disposition.

(4) The Commissioner shall, subject to the
provisions of section 37, on receipt of a
notification under subsection (3) and the
payment of all premia, taxes and dues which
may be prescribed, with al due dispatch,
endorse that notification with his signature
and official seal and send or deliver a copy to
the Registrar.

(5) The Registrar shall not make any entry
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Approval for
dispositions

on the register in respect of any disposition or
any right of occupancy transferred as aresult
of adisposition to which subsection (3)
applies unless and until heisin receipt of a
copy of anotification endorsed in accordance
with subsection (4).,

37-(I)  The commissioner shall have
power to consider and approve categories of
dispositions of land under this Act.

()  Any assignment of aright of
occupancy which was granted to the assignor
less than three years before the proposed
assignment isto take effect snall require the
approval of the Commissioner, which
approval shall not be unreasonably withheld.

(3) A loan granted on the security of a
mortgage by a prescribed lender or a
disposition of aright of occupancy or alease
made by a prescribed lender of monies on the
security of amortgage of land in the exercise
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of the Power of leasing under section 115 or
the power of sale under section 118, shall not
require any approval under this section
whatever the value of the mortgage or
disposition, at the time the disposition is
made, but that disposition shall come within
the Provisions Of section 38,.

(4) Where the Commissioner has
reasonable cause to believe that a disposition
has taken place or is about to take place which
in Order to avoid the requirement to obtain
approval under this section has been agreed
between the partiesto be for avalue less than
the market value of the interest in land which
IS the subject of the disposition, he may take
any such action in relation to dispositions to
which that section applies.

() A disposition which has been
caried out without first obtaining the
approval of the Commissioner shall be
inoperative.
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(6) The requirement to obtain approval to
adisposition under this section shall not
absolve an applicant for that approval from
any other requirement to obtain any other
consent approval, permit, licence, or other
authorization in respect Of that disposition or
for the use and development Of the land to be
acquired through the use and devel opment of
thelandto be acquired through that:
disposition under any other law.

(7) The Minister may, after -seeking
and taking into account the views of
the 5 under this

section-

@  Provide for dispositions or
classes of dispositions which do
not require approval under this
section to require approval from
the Commissioner

(b) provide for dispositions or

classes of dispositionswhich
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require approval under this
section-

() hotto require approval at
all;
(i)  torequireapproval from

the Commissioner;

(g9) Unless otherwise provided by this Act
no sale of land without unexhausted
improvements shall be approved, and such

shall be deemed to have no value;

9) Any disposition in contravention of

subsection (8) of this section shall be void
abitinio. ;

38.() T'heCommissioner may on

Supervisory
powers over receipt of anotification of a disposition under
dispositions subsection (3) of section 36 issue anoticein
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the Prescribed form to the Parties requiring
them not to Proceed with the disposition until-

@  they have sent or delivered to
hill any additional information
and documentation about the
disposition which is specified in
the notice; or they have
received dispositions.

()  applied for and approval for
that

(2 Wherethe Commissioner has
reasonable cause to believe that a disposition
Is about to take Place or has taken place of
which he has not received notification under
subsection (3) of section 36 of the partiesto

the transaction Of which he has knowledge
requiring them-
@  tocomply with section 36;
(h) not to proceed with the
disposition until-

(1) they have sent or
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delivered to him any

additiona  information
and documentation about
the disposition whichiis
specified in the notice; or

(i) they have applied for and
received approval to the
disposition.

)  Wherethe Commissioner has
reasonable cause to believe, either of hisown
motion or asaresult of representations made
to him by or on behalf of one of the partiesto
the disposition,, that a disposition has been or
Isin the process of being or islikely to be
affected by fraud, or undue influence, or lack
of good faith, or the fact that one party
appearsto have taken unfair advantage over
another party to the disposition or that the
disposition, not being a gift is not for value,
he may-

@  wherethedisposition has taken
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Place and not more than two
Y ears have elapsed since the
Conclusion of the formalities
NECESSAY  to  complete  the
disposition, apply 10 the
Registrar of Title, to enter
Injunction under section 79 of

the Land Registration ordinance
for rectification Of the land

register-
where the disposition has not Y et
taken place,

() apply to the Registrar to
enter an injunction
Prevent the disposition
from taking place; or

() issue any notice that he
can issue under subsection
(2); or

iy . -

issue a notice requiring

the partiesto the
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Application for

disposition to  appear
before him and give an
explanation of  the
circumstances of the
disposition.

4  Where the Commissioner issues a
notice-under subparagraph (iii) or paragraph
(b) of subsection  (3), he may after hearing the
Parties to the disposition, issue a notice under
subparagraphs (i) or (ii) of Paragraph (b) of
subsection (3),

39.-(1) An application for agrant of

grant Of approval  approval for a disposition-

for disposition

@  shall be made on a prescribed
form-

(b) signed by all the applicants,

(0  beaccompanied by any other
information which are prescribed
or which may be required by the
Commissioner;
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() be accompanied by any fees

which may be prescribed.

(2) One application may be made for a
grant of approval for two or more dispositions
and where that application is made, the
provisions of 'this section shall apply to each
disposition asif a separate application had
been made in respect of an approval for each
disposition.

()  The Commissioner may require
relevant- information additional to that which
is referred to in paragraph (c) of subsection
(1) and shall not be under any obligation to
determine an application in respect of which
he has required additional information until
that additional information has been submitted
to him or a satisfactory explanation of why
that additional information cannot be
submitted to him has been submitted to him.

(4) The Commissioner may consult
with any person or organisation on an
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application for a grant of approval for a
disposition but shall not be obliged to accept
any advice received as aresult of that
consultation, nor, where that advice has been
requested within a certain time, shall the
Commissioner be obliged to delay the
determination on the application where that
advice has not been submitted within that
certain time.

(5) The Commissioner shall-

(@ grant approval, subject to any
conditions which may be
prescribed which apply to that
disposition; or

(b grant approval, subject to the

conditions  referred to  in
paragraph (a) and any other
conditionswhich he may
determine to impose; or

(o refuse to grant approval,

to the application.
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(6) A consent under subsection (5), in
this Act referred to itsa  certificate of
approval shall

@ be personal to the applicant;

(b) not be assignabl g,

() bevalidfor one year from the date

on which it was given.

(7) A determination by the
Commissioner under subsection (5) shall be-

) in the prescribed form-

(b signed by the Commissioner;

) Where it is acertificate of
approval, accompanied by a
demand for any premium, taxes
or dues which may be prescribed
or which is determined by the
Commissioner-

(d) copied to the Registrar;

(© delivered or sent by registered

letter to the applicant to hislast
known abode or his usual place of

132



No. 4

Land

1999

business.

8 A personwho hasreceived a
certificate of approval shall pay all premia,
taxes and dues which are required to be paid
in, Connection with the disposition to which
the certificate of approval refers and no such
disposition shall be valid or effectiveto
transfer any interest in any land or giveriseto
any rightsin the transferee unless and until all
the premia, taxes and dues have been paid
accordingly.

9  The Commissioner, an authorized
officer or any other officer to whom any
premia, taxes or duesis required to be paid
under this section shall endorse and sign a
receipt for that premium, tax or due on the
certificate of approval.

(10) The Registrar shall not make any
entry on the register in respect of any
disposition or any right of occupancy the
subject of adisposition to which this section
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Reconsideratio
n of application
for  approva
for disposition

applies unless and until he is satisfied that all

Premia, taxes and duesin respect of that
disposition have been paid and areceipt for
the same has been validly endorsed on the
certificate of approval.

40.-(1) Where the Commissioner has

refused an application for approval for a
disposition or has granted it subject to
conditions, the applicant may request the
Commissioner to reconsider that application
free of or With amended conditions.

(2) A request for areconsideration of an
application shall be-
6] made on aprescribed form
signed by the applicant; and
(b accompanied by any information
which may be Prescribed and
which the Commissioner may

require; and
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(©  accompanied by any fee which
may be prescribed;

Criteriafor
determining
application
for grant of
approval for
adisposition

(J  Indetermining an application
under this section, the Commissioner shall
have al the powers and take account of all the
criteria set out in this Sub-part which apply to
an application for agrant of approval for a
disposition.

41.-(I) Subject -to the provisions of this
section, there shall be a presumption that an
application for a grant of an approval for a
disposition shall be granted.

(9  Indetermining whether to grant an
approval for adisposition, the Commissioner
shall, taking into account the presumption set
out in subsection (1), have regard to-

@  whether the occupier of land
which is the subject to the
proposed  disposition  has
complied with al the conditions
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(©)

in the right of occupancy subject
to which he occupies that land-

where aright of occupancy isto
be transferred or aleaseisto be
granted out of a right of

Occupancy, whether the price at
which the transfer or grant isto
be madeis at asignificant
undervalue of the land;

where the applicant already
occupies or has at sometimein

thepast  occupied land m
Tanzania ynder aright  of

occupancy, the amount of land
occupied and whether. that land

Is being or was occupied and
used in accordance with the
conditions of the right of
occupancy for which it isor was
held;

whether the person or body to
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whom or which the land isto be
disposed has any criminal
convictions relating to

dishonesty, fraud or corruption;

(©  wherethe disposition consists the
interest of risk groups such as
displaced persons, children
and any low income persons.

(3) Where the Commissioner is of the opinion that a
right of occupancy in land isto be transferred at a
significant undervalue or alease isto be granted at
-apremium or for arent which is significantly below
the value of that lease in, the open market, the
Commissioner may require the partiesto the
disposition to obtain, at the expense of the proposed
transferee, avaluation of that land from a qualified
valuer which the Commissioner shall nominate, and
consent shall not be granted to any disposition to
which this subsection applies at a price which
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Is less than the value put upon the land by the
nominated valuer.

4  Anapplication of agrant of
approval for adisposition shall be determined
by the Commissioner within sixty days or any
longer period which may be agreed upon
between the Commissioner and the parties to
the proposed disposition.

(5) Where a determination has not
been made within the period specified in
subsection (4) and no agreement has been
reached between the parties to the disposition
and the Commissioner to extend the specified
period, the approval to the disposition shall be
deemed to have been refused.

(6) Nothing in this section shall be
taken to dispense with the requirement to

obtain permission to develop land under the
Town and Country Planning Ordinance, and
any other laws relating to the erection of
buildings on land.
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Power to
surrender right
of occupancy

(7) The Minister may, after consulting
with the Minister for Agriculture, by
regulations set out by reference to regions,
districts or agro-ecological zones the amounts
of land necessary for a small-holder to feed
himself and his family and when such
regulations have been made, the
Commissioner shall comply with them when
exercising his functions under paragraph (e)
of subsection (2).

42-()  An occupier of land under a
right of occupancy may surrender the whole
or apart of the land comprised in that right of
occupancy.

(2) The Commissioner shall not accept
any surrender of the whole or a part of any
occupied land unless the following
circumstances apply-

@ all rent, taxes and dues owned to

the Government in respect of
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that land are fully paid up;
the land will not create, cause or
giveriseto or atransfer of, any

liability in contract, tort or
otherwise to the Government;

the land is not subject to any
subsisting mortgage, charge or
encumbrance;

the land is not subject to any
action in court by a lender to
possess and sell the land;

the land is not subject to any
action by atrustee in bankruptcy
on behalf of creditors or is not
otherwise subject to an order of

attachment by any court;

the surrender is not designed to
defeat the rights of a spouse to
share in or obtain part of the
land;

every co-occupier and person or
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Procedure for
surrender of
right of
occupancy

body having any interest in that
land has consented in writing to

the surrender;
(W theland is surrendered in

consideration of natural love and
affection.

(3) Where the Commissioner is satisfied
that an application for the surrender of the
whole or a part of the land is due to hardship or
poverty and by reason of that hardship or
property, the applicant isnot ableto pay any
rent, taxes and other dues which he owes to the
Government, the Commissioner may remit the
wholeor a part of any monies which the
applicant owes the Government.

43.-(1) A deed of surrender of aright of
occupancy shall be in writing using the
prescribed form and signed by the person
surrendering the right of occupancy and shall
be accompanied by-
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@ any fee which may be
prescribed;

(b) any written consents which are
required under Paragraph (g) of
subsection (2) of section 42;

(C  thecertificate of occupancy or

where the cetificate  of
occupancy isin the possession of
alender, charge or lien-holder, a
written notice, signed by that
lender, charge or lien-holder as
evidence of that fact.

(2) On receipt of the deed of surrender and

al accompanying documents  the
Commissioner shall if it appearsto him that

the conditions specified in section 42 are
satisfied and that the documents are all in
order accept the surrender by signing the
deed of surrender.

(3) inany case where it appears to the
Commissioner that one or more of the matters
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referred to in subsection (2) are not satisfied

or in order, he shall refuse to accept the deed

or surrender.

(4) Where the Commissioner has made a

determination in terms of either subsection (2)
or (3), he snall-

@
(0)

notify the occupier;

where the surrender is of a part
of the land-

()

notify the occupier of any
revision to the rent for the
remaining portion of the
land,

cancel the  existing
certificate of occupancy;
Issue a new certificate of
occupancy to the
occupier;

present any deed of surrender
and certificate of occupancy to

the registrar.
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(5 The Registrar shall take steps which
are necessary to amend the register in the light
of the information of which heis notified by

the Commissioner.

Sub- Part 4
Breach of conditions of right of occupancy
When breach of 44.-(1) A breach of a condition requiring
condition of : .
right of continuous performance shall arise as soon
occupancy arises and continue as long as the condition is not
complied with.

(2) A breach of a condition subject to a
fixed term shall arise-

(8 inthe case of a condition
requiring the doing of any act
within any time specified in the
condition or where that time has
been extended by the
Commissioner, within that
extended time upon the expiry

of that time without that act
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having been done;

()  inthecase of a condition
requiring any act to be refrained
from until any time specified in

the condition or where that time
has been extended by  the

Commissioner, within that
extended time, upon the doing of

that act before that time.

(3) Where any condition consists of two or

more separate obligations or liabilities, a
failureto fulfil any of those obligations or
liabilities shall constitute a breach of the

condition.
Liability to 45.-(1) Upon any breach arising from
revocation for any condition subject to which any right of
preach of has b ted, theright of
condition occupancy has been granted, theright o

occupancy shall become liableto be revoked
by the President.

(2) The President shall not revoke aright
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of occupancy save for the good cause. In this
subsection "good came shall,, include

i

therehas peen an attempted
disposition Of @ right of

Occupancy to @ non-citizen

contrary to this Act and any other
law governing dispositions of a
right of occupancy to anon-
citizen,

(i) the land the subject of the right of

(i)

occupancy has been abandon
for not less than two years

Where the right of occupancy
land of an am of not, than
five hundred hectares, not lees

than eighty per centum of that
aof land he been unused, for
the purpose for which the right of

occupancy was granted for not
less than five years

(1) there has been a dispostion or an
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attempt at a disposition which
doesnot comply with the
provision of this Act

()  breach of acondition contained or
implied in, a certificate of
occupancy;

(vi) breach of any regulation made
under this Act.

(3) Notwithstanding the provisions of
subsection (2) above, the President may
revoke aright of occupancy if in hisopinion
is in the public interest to do so.

(4) Before proceeding to take any
action in respect of a breach of a condition of
the right of Occupancy, the Commissioner
shall consider-

@  thenature and gravity of the
breach and whether it could be
waived-

B thecircumstancesleading to the
breach by the occupier
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(¢  whether the condition that has

been breached could be amended
S0 asto obviate the breach,
and shall in al cases where he is minded to
proceed to take action on a breach, first issue
awarning letter to the occupier advising him
that he isin breach of the conditions of the
right of occupancy.

(5) The Commissioner may, instead of
proceeding to the enforcement Of the
revocation-

@  impose afine on the occupier in

accordance with section 46;

()  serveanotice on the occupier in
accordance with section 47
requiring the breach to be
remedied.

()  The Commissioner may, at any
time, withdraw from taking action under
section 46 or withdraw a notice served under

section 47 and proceed to the enforcement of
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Finefor breach
of condition

the revocation under section 49.

(7 A right of occupancy which has
become liable to be revoked under this section
shall ceaseto be so liable -if the breach is
subsequently remedied. ,

46.:(1) Where any breach of acondition
has arisen, the Commissioner may serve a
notice in the prescribed form, on the occupier
requiring him to show cause as to why afine
should not be- imposed upon him in respect of
such breach'.

(2) The occupier shall, within the time
specified in the notice, respond to the notice.

. (3) Where the occupier has not responded
to the notice or, where he., has failed to show
cause as to why afine should not be imposed
to the satisfaction of the Commissioner, the
Commissioner may serve, a notice on the
occupier in the prescribed form requiring him
to pay afine as prescribed by the Minister by
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regulations made under  Section | 79 of this
Act and in the case of a continuing breach

occupier shall be liable to'a further notice to
pay afurther fine for each day during which
the breach continues.

(4) The Commissioner may., and shall
where the occupier has not t he right of
other breach of a condition of the right of
occupancy, suspend the payment of any fine
for up to two years and if the occupier does

not commit that breach again within the
period during which the fine is suspended the
fine shall lapse and shall no longer be

payable.
(5) where-the fineispaidin full and no

notice has been served under section 48 in
respect of the breach, no further action -hall
be taken by the Commissioner in respect of
that breach.

(6) If the Commissioner is satisfied, after
dueinquiry, at The breach in 'respect of
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Summary action

which afine has been, paid is continuing, or

has recommenced, he may take action in,
respect of that continuing or recommenced

breach under sections 48 or 49.

47-(1) Where any breach of acondition

to, remedy breach has arisen, and it, appears to & c Commissioner

of condition

that die breach is capable of being remedied
by the occupier within,& reasonable time, he
may serve anotice in the prescribe form on
the occupier specifying, the action required for
remedying the breach and requi.ring the
occupier to take any action within the time
specified in the -notice.

(2) The occupier on whom a notice under
this section is served responsible for
the compliance with that notice.

(3) where anotice served under this
section is complied with, no further action
shall be taken by the, Commissioner in respect

of that breach.
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Action to
enforce

revocation for

breach of
Condition

(4) Where it appears to the Commissioner
that the notice has not been ~ complied with or

that the-breach in respect of. which the notice

was served is continuing or has recommenced,
he shall proceed with the enforcement of the
revocation of the right of occupancy in

accordance with section 49.

48-(i)
satisfied that-

@

(0)

Where the Commissioner is

a notice served under section 47

has not been complied with- or

the breach of condition is so

serious  and of  far-reaching

conseguences that-

()
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occupier to remedy that
breach within a
reasonable time- or
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demonstrated a clear

unwillingness to comply
with the conditions of the
grant of the right of
occupancy madeto him.
there has been an attempted
disposition of a right of
occupancy to a hon-citizen
contrary to this Act and any
other law governing the
disposition of aright of
occupancy to a non-citizen;
the land the subject of the right
of occupancy has  been
abandoned for not less than two
years,
where the right of occupancy is
of land of an area of not less
than five hundred hectares, not
less than eighty per centum of
that area of land has been unused
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for the purpose for which the right
of occupancy was granted
for not less than five

(f) there has been a disposition or
an attempt at a disposition which
does not comply with the
provision of this Act.

(g) any rent, taxes or other dues
remain unpaid six months after a
written notice in the prescribed
form was served on the occupier,
and subsection(8) of section 33
does not to the occupier,

he shall-
(i) serve anotice of revocation in the
prescribe form on the occupier;

(i) cause a copy of that notice to be
served on all persons having an
interest in the land

(iii) notify the Registrar of the services
of the notice which shall be
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recorded in the register
(2) A notice revocation shall, subject to the

provision of this section, take effect ninety
days after it has been served on the

OC&‘? IErs soon as do notice of revocation
has come into effect, the Commissioner shall

recommend to the President to revoke right
of occupancy.

Revocationand 49-() Assoon as the President approves
its effects arevocation under section 438(3) of thisAct,

the commissioner shall cause it to be

published in the Gazette and in one or more

newspaper circulating in the areawhere the

land subject of he revocation is suite a
notification of that revocation

(2) Upon the approval of the revocation by
The President-

(8  theright of occupancy to which
it refers shall determine
immediately and without further
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action;

al derivative rights, created out
of the right of occupancy which
has determined shall determine
immediately and without further
action;

al rights and infjerestsin the land
the subject of the right of
occupancy shall revert to the
President and the same shall be
registered in the Land Register-
subject to subsection (3), all
unexhausted improvements shall
vest in the President without

further action;

any rent, taxes or other dues
owing to the Government arising
out of or attributable to the grant
of the right of occupancy shall
be extinguished;

all proceedings relating to the
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right of occupancy or the land the
subject of the right of occupancy
which were or could have been
commenced against the occupier
and all proceedings which were or
could have been commenced
against any person, other than the
Commissioner, by

the occupier shall be taken over
by the Government  gng
thereafter shall be pursued
against or by the Government as
the case may be provided that in
any case in which the
Government is a defendant, the
Government may join the former
occupier as a co-defendant and
shall ‘have aright to call upon or
take any action which may be
necessary to compel the former
occupier to pay any damages or
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costs which may be awarded

against the Government in such

acase.

(3) There shall be payable to the former

occupier whose right of occupancy has been

revoked compensation which shall equal the

value of unexhausted improvements madein
accordance with the terms and conditions of
the right of occupancy on the land at the time

of the revocation less

@

the costs to the, Government of any
proceedings for or taken in connection
with the revocation,

any rent, taxes and dues together with
any interest on the rent,

taxes and dues which were
owned to the Government

immediately before the
revocation-,

any sums owed by the former
occupier, or by the Government
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as aconsequence of the
revocation, to any person

claiming aderivative right to the
land through the former
occupier,

ay. monies  which the
Government is obliged to spend

or Which it jsreasonably
necessary for the Government to
spend to repair any damage to
the land or any building on the
land or to any contiguous and or
to any pesons lawful

occupying and using the land or
any contiguous land as a result

of any act or omission to act by the
former occupier during his
occupation, whether that act or
omission, to act was lawful or

(e) any other expenses which the
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Government  incurs O may
reasonably anticipate incurring

as aresult of or on account of
the revocation.

(4) Where, as aresult of any calculation
undertaken under subsection (3) the former
occupier owes the Government any money,
the Commissioner shall serve notice on that
person demanding that money from that
person within fourteen days of the services of
the notice and if at the expire of that period
that money has not been paid, an action may
be commenced in the court in accordance with
this Act to recover that money as acivil debt

owned to the Government.

(5) The commissioner may grant any relief
including the payment of any sums of

money which appear to him to be fair and
reasonable to any person claming aderivative
right under the right of occupancy which has

been revoked but no relief or sum of money
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Summary
proceedings
for recovery
of rent

shall be granted to any person who has
contributed to or Participated in or benefited
from, directly or indirectly, any act or
omission to act, the doing or not doing of
which is the reason or one of the reasons for
the revocation of the right of occupancy.

50-0)  Subject to the. provisions of this
section but without prejudice to any other
remedy for the recovery of rent and interest
payable under section 33; where any person
who isliable for rent for aright of occupancy
granted under this Act failsto pay such rent or
any instalment thereof on the due date, an
authorized officer may serve or, cause to be
served on such person, awritten notice calling
upon such person to pay such rent or
instalment together with interest, if any,
within fourteen days of the service of the
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notice and, if at the expiration of such period
of fourteen days, the rent or instalment and
interest, if any, has not been paid, the
authorized officer may cause a copy of the
notice to befiled in the Court having
jurisdiction within the areain which the land
to which the right of occupancy relatesis
Situate, and upon such copy being so filed, it
shall be deemed to be a decree passed by such
court against the person to whom the notice is
addressed for payment by him to the President
of the amount specified in such notice as
being due from him together with such
interest thereon at the court rate from the date
on which such noticeis so filed till payment
and such decree may be executed by the court
on the application made ex parte by the
authorized officer, either by the issue of a
warrant or in any other manner in which a
decree passed by such court may be executed,

andthe  coyrt shall have jurisdiction to
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execute such decree notwithstanding that the
amount involved ~ may exceed the pecuniary
jurisdiction of the district court

(2) An application under this Section

shall be accompanied by -

(a) acopy of the demand containing a
certificate by the person, who
served the same stating the time
and place of service and the
person on whom it was served;

(h) acertificate by the authorized
officer of the amount due and
owing.

and upon production thereof such civil
magistrate, aforesaid shall have jurisdiction to
grant such summary warrant, and be executed
in all respects as though it were both a warrant
of attachment and a warrant of sale issued out
of the court of such magistrate.

(3 Thenotice required to be served

under subsection (1) shall be served either by
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delivering a copy thereof to the person to
whom it is addressed or by leaving a copy
thereof at his usual place of residence or
business or by publishing such notice in such
newspaper or newspapers as the authorized
officer may determine,

(4) In this section authorized officer
means the Commissioner for Lands and such
other person as he may appoint in writing in
that behalf.

Abandonment of 51--(1) Land held for aright of occupancy
land held under a snall be taken to have been abandoned where
right of one or more of the following factors are
occupancy present:

(@  theoccupier owesany rent, taxes
or duesin respect of theland and
has continued to owe such rent,
taxes or dues or any portion of
them for not less than five years
from the date on which any rent,
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taxes or dues or any portion
thereof first fell to be paid;

the occupier has |eft the country
without making any arrangement

for any person to be responsible

for the land and for ensuring that
the conditions subject to which
the right of occupancy was
granted are complied with and
that occupier has not given any
appropriate notification to the
Commissioner;

any building on the land has
fallen into a state of such
disrepair that it has become a
danger to the health and safety
of any person occupying that
building for any lawful purpose
or aneighbor to the occupier;

persons With no apparent [awful -

title so to do are occupying or
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using the land or any buildings
on the land and one or more of
those persons or a person from a
community which contains one
or more such persons have so
occupied or used the land or any
building on the land for a period
of not less than two years
immediately preceding the date
on which in accordance with this
section, the  Commissioner
publishes a  notice of
abandonment in the Gazette;

by reason of the neglect of the

land the land is-

() no longer  capable,
without significant
expenditure and remedial
work, of, being used for
productive purposes; or

(i)  suffering serious
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environmental damage

(2 Whereit appears to the Commissioner
that any land has been abandoned, he shall
publish in the Gazette and in a newspaper
circulating in the area where the land is situate
anotice of abandonment which shall-
( state the location of the land-
(b state the boundaries of the land-,

(

o = &

set out briefly the grounds on

which the Commissioner intends

to rely in determining that the
land has been abandoned;

d  thetime, being not less than
sixty days from the date of the
publication of the notice, within
which any person claiming to
have an interest in the land may
show cause why the land should
not be declared to be abandoned,

3)  Wherethe Commissioner after

considering any representations recetved
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under paragraph (d of subsection ()
determines that the land has been abandoned,
the Commissioner shall issue in the prescribed
form, a declaration of abandonment and shall
send a copy of that declaration to the occupier
of theland at his last known place of abode or
last known address.

(4) Proceedings to revoke aright of
occupancy under section 49 in respect of land
which has been declared abandoned under
subsection (3) shall be commenced forthwith.

(5) Where any person claiming to have
an interest in land shows cause that the land is
not abandoned, the Commissioner if satisfied
as such shall take no further action.

Sub-Part 5
Auctions of right of occupancy
Auction of and 52.-(1) The Minister mgy, after
tenders for rights, considering the advice of the Commissioner,

of occupancy direct that any portion of general land, be
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made available for development through a
Fight of occupancy by means of-

a an auction; or
() aprocess of tendering for the
land.
()  TheMinister shall make regulations
governing the holding and conduct of an

auction and the process of tendering for land.

PART VII

CONVERSION OF INTERESTSIN LAND

Sub-Part 1

Validation of interestsin general land

Validation of
certain

dispositions
completed
before the
coming into

operation of

53.-(1) This section appliesto any
disposition of aright of occupancy or of an
interest in land held under customary tenure
or any other form of informal tenure,
wheresoever the land in respect of which the
disposition has taken place is located, where
the parties to that disposition-
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this Act

@ should have but did not obtain a
grant of approval from the
Commissioner or other relevant
authority;

() applied for agrant of approval but
notwithstanding the refusa of
approval caried out that
disposition,

where the disposition has been completed
before the coming into operation of this Act.
(2) A person who is occupying land which
he has obtained under or as a consequence of
adisposition to which
subsection (1) applies, shall by virtue of this
section be deemed to be in lawful occupation
of that land for a period of six years from the
date of the commencement of this Act or any
longer period which the Minister, after
seeking and taking account of the advice of
"the Commissioner shall by order published in
the Gazette determine and may, within two
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years from the date of the commencement of
this Act or any later date, being earlier than
the period of six years or any longer period
referred to in this subsection for which this
occupation is lawful, as the Minister may, by
order, prescribe, apply to the Commissioner
for acertificate of validation of that
occupation.

(3) An application for a certificate of
validation shall be made-

E) on a prescribed form-,

(b) accompanied by the prescribed
fee-

(© signed by the applicant or his
duly appointed representative or
agent;

(  accompanied by any other
information which may be
prescribed O  which  the
Commissioner may require.

(4) The Commissioner shall, on being
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satisfied that-

@ the provisions of subsection (3)

have been complied with- and

()  theprovisions of paragraph (d)

of subsection (2) of section 41

do not apply to the applicant,
issue a certificate of validation to the occupier
in the prescribed form.

(5) Where the occupation which is
validated by a certificate of validation is an
occupation which was commenced after a
disposition which purported to transfer aright
Of Occupancy in the occupied land to the
person who has obtained a certificate of
validation or his predecessor in title, the
receipt by the occupier of a certificate of
validation shall entitle that person to apply for
and obtain aright of occupancy for a period of
not less than thirty-three years.

(6) Where the occupation whichis
validated by a certificate of validation is an

172



No. 4

Land

1999

occupation which was commenced by a

transaction which purported to be alease or

sub-lease of the occupied land to the person

who has obtained a certificate of validation or

his predecessor in title, the receipt by the

occupier of acertificate of validation shall

operate-

@

as agrant of consent for alease
or, as the case may be, a sub-lease
for aterm of the same length as
the lease which is being validated,
retrospective to the date when the
lease or, as the case may be, sub-
lease in fact commenced whether
that lease or, as the case may be,
sub-lease was in writing or not:

where the lease was granted out of
an interest in land which is by this
section validated as aright of
Occupancy for thirty-three years,
and was for a period longer than
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thirty-three years, the validation
of that lease shall operate to
reduce the term to thirty three
Years|essten days,

to bring the lease, other than a
|ease created out of customary
tenure, within the provisions of
the Registration of Documents
Ordinance, or where the land out
Of which the lease or sublease has
be, created is held for aright of
occupancy registered under the
Land  Registration  Qrdinance,
under the Provisions Of that

Ordinance.
Where, the occupation whichis

validated by a certificate of validation isan
occupation which was commenced as a result

If asub-division. of land in favour Of the
"who" has obtained" a certificate of

validation or his Predecessor in title, the
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receipt by the occupier of a certificate of
validation shall operate as a permission
lawfully to occupy that sub-divided land with
any development on it which has been
constructed during the period., of occupation
which is validated without-the requirement to
obtain any other. permissions or consents
under any other law for that sub-division or
development on it.

Except that such permissions and consents
shall be required for any sub-divisions or
developments on the land which commence
after the commencement of this Act.

(8) Where the disposition for which a
certificate of validation isissued was a
purported mortgage, charge or lien on the
land, the issue of a certificate of validation to
the lender, charge or holder of the lien shall
operate-

@ asagrant of - approval for the

mortgage, charge or lien;
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()  to bring that mortgage or charge,
not being a customary mortgage
or charge, within the provisions of
the Registration of Documents
Ordinance, or where the mortgage
wasof an interest in land
registered under the Land
Registration Ordinance, under the
Provisions of that Ordinance.

9  Where the occupation or transaction
which IS to be validated by a certificate of
validation is an occupation or transaction
which cannot with any certainty be related to
any of the legal transactionsreferred to in
subsections (5) to (8) or which was
commenced as aresult of atransaction
governed by  customary law, the
Commissioner shall, after an investigation of
the incidents of the occupation and any
transactions relating to them of the land and
taking any advice on customary law which he
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Effect of non-
application for
certificate of
validation

considers necessary, classify that transaction
into one of the categoriesreferred to in
subsections (5) to (8) and issue a certificate of
vaidation accordingly.

(10 Where aperson has received a
certificate of validation under subsections (5)
to (9), he may pursue any action which may
be required to obtain or register or otherwise
perfect the interest in land referred to in those
subsections and until he does so take any
action referred to in this subsection, the
interest in land which he has obtained through
acertificate of validation shall not be capable
of being the subject of any disposition.

54.-(I) Where a person who occupies
land under a disposition to which section 53
applies does not comply with that section
immediately before the termination of the date
referred to in that section or any later date
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which the Minister may prescribe, the interest
by which the land was occupied by that
person shall be deemed to be a licence, valid
and irrevocable until the end of the period of
six years referred to in section 53, without
pregjudice to any derivative rights which that
Person may have created during his
occupation and which have been validated by
acertificate of validation issued under section
53.

@ At any time before the end of the
period for which the licence referred to in
subsection (1) isvalid and irrevocable, the
occupier under that licence may apply for a
right Of Occupancy or as the case may be a
lease and the provisions of sections 24 to 52
shall apply to that application asif it Were an
application for right of occupancy or asthe
case may be an application for the disposition
of alease under sections 24 to 52.

3  Where an occupier to which this
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Validated
derivative
rights where
certificate of
validation not
applied for

section appliesis refused aright of occupancy
or alease, he shall be entitled to compensation
for the value of the unexhausted

Improvements on the land.

55--(I) Where a person -who occupies
land under‘ an irrevocable licence created
under the provisions of section 54 is granted a
right of occupancy as aresult of an
application for aright of occupancy under
subsection (2) of section 54, any derivative
right in that land validated under and in
accordance with the provisions of sections 53
to 57 shall be held of that right of occupancy.

(2) Where a person who occupies land
under an irrevocable licence created under the
provisions of section 54 isrefused aright of
occupancy, alease validated under and in
accordance with the provisions of sections 53
to 57 held of the interest in land which was by
section 54 converted into an irrevocable
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licence, shall, at the expiry of the period of the
irrevocable licence, be converted into aright
of. occupancy for the same term asthe lease
was granted for but if that term was more than
thirty-threeyears or the term was
indeterminate or unclear, then the term of the
right of occupancy shall be for thirty-three
years.,

3 A validated derivative right of
occupation created out of an interest in land
which was, until it was converted into an
irrevocable licence by the provisions of
section 54, a derivative right shall asfrom the
date of the termination of the irrevocable
licence, be held of the next superior holder of
avalidated derivative right of occupation or
where there is no such person, or the holder of
avalidated right of occupancy, or asthe case
may be aright of occupancy granted under the
provisions of section 53.

(4) Theterms and conditions on which
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avalidated derivative right of occupation shall
be held under this section shall be as near as
may the same as it was held of the
unauthorised disposition immediately before
the provisions of section 53 were applied to
that unauthorised disposition.

Except that any terms and conditions that
conflict with or are inconsistent with any of
the provisions contained in sections 61 to 166
of this Act shall not be valid.

(5) Where the terms and conditions on
which avalidated derivative right of
occupation isto be held of a person under this
section are not clear or the parties cannot
agree on them, either party or both of them

@ refer the matter to a court for its
decision-

()  request the commissioner to assist

the parties to reach an agreement

on those terms and conditions.
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(6) Where any land Or interest in land
to which this section applies has been made

the subject of one or more mortgages during

any time prior to the application of section 53

to the land or any interest in the land which

has come into being through.an unauthorised

disposition, and those mortgages have been

validated in accordance with section 53, the

following rules shall apply to determine the

Priority of those mortgages-

@

where the mortgages have been
registered under the Registration
of Documents Ordinance, their
Priority shall rank in accordance
with the date oOf ther
registration;

where two or more mortgages
have been validated through the
Issuing of a certificate of
validation, their priority between
themselves  shal rank in
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accordance with the date,
recorded on the certificate of
vaidation  of when those
certificates were issued but after
any mortgagereferredtoin
Paragraph (a);

amortgage registered under the
Registration  of  Documents
Ordinance, shall rank before any
validated derivative right of
Occupation irrespective of when
those certificates were issued but
after any mortgage referred to in

paragraph (a);

amortgage validated by the issuing of a
certificate of validation which was created
before aderivative right Of Occupation
validated by the issuing of a certificate of
validation shall rank. before that derivative
right Of Occupation validated by the issuing
of acertificate of validation shah rank before
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that derivative right of occupation irrespective

of thedate when the two certificates were
|ssued.

Sub-Part 2

Regularisation of interestsin land

Application of
sections 56 to 60

Purpose of and
criteriafor
declaring

ascheme of
regularisation

56. Sections 56 to 60 of this Act apply to
land within the boundaries of any urban
authority and to any land in a peri-urban area
whether that land is within the boundaries of a
village and is village land or not.

57/-()  The purpose of ascheme of
regularisation isto facilitate the recording,
adjudication, classification and registration of
the occupation and use of land by those
persons living and working in an area
declared by sections 56 to 60 of this Act to be
subject to ascheme of regularisation.

(2) The criteriato be taken into account in
determining whether to declare a scheme of
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regularisation in any area are:

@

whether the area is used
substantially for habitation in
dwellings of their own
construction or dwelling places
adapted from buildings
abandoned by their former
occupiers by persons holding at
the will or sufferance of a person
having title to the land or as
trespassers;

whether a substantial number of
persons living in the area appear
to have no apparent lawful title
to their use and occupation of
land notwithstanding that they
have paid for or are paying for
the land they are occupying and
manage the land in accordance
with rules generally recognised
within the aresg;
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whether the land, although part
of an urban local authority is
occupied under customary land
law, whether that customary land
law isthe law of one group of
people living I'n the area;

whether the area is g
substantially built-up area;
whether the area has been or is
likely to be declared to be a
Planning area under the Town
and Country Planning
Ordinance-

whether the area has g
substantial number of persons
Who have lived there for a
substantial Period Of time so that
the areais awell established,
and settled area from, a social

Point Of view:
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whether there is evidence that
despite the lack of any security
of tenure for the personsliving
in the area, a considerable
number of such persons appear
to be investing in their, houses
and businesses and attempting
to improve the area through
their own initiatives,

whether a substantial number of
people and community-based

organisations, within the area

indicate that they Wish to
participate m ascheme of
regularisation;

such other criteriawhich may

be prescribed or which the
M’mister considers relevant.
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Determination of

whether to

declare a Scheme
of regularisation

8-()  TheMinister May, of hisown
motion or at the request of an urban authority
or avillage council within an urban or Peri.
urban area, either direct the Commissioner to
consider, or appoint an inquiry under section
18 to consider the question Of whether any

areato which sections 60 to 64 apply be
declared to be an area of regularisation, shall-

@

cause to be convened one or
more meetings in the area to
explain to the residents Of the
area the nature and Purpose O
and Proceduresto be followed in
the declaration and
implementation Of - scheme of
regularisation and to listen and
take account of the views of the
residents on the matter.

cause to be Prepared areport 0.
the existing state Of land tenure
ill the area and the nature and

188



No. 4

Land

1999

basis of the tenure under which
persons in the area occupy land
in the areg;

©) cause an estimate to be prepared
to what will need to be
undertaken, the time it will take
and the costs to carry out a
scheme of regularisation;

(d) assemble any other information
which the Commissioner
considers necessary or which
may be prescribed to enable a
decision to be taken to proceed
with A scheme of regularisation,

and submit to the Minister areport based on
the matters referred to in paragraphs (a) to (d)
on whether a scheme of regularisation should
be declared.

(3 Where the Minister, after

considering the report submitted to him under
subsection (2) determines to proceed to
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Procedure for
declaration of

scheme of
regularisation

declare a scheme of regularisation he shall
direct the Commissioner' to cause to be
Prepared a draft Of a scheme of regularisation.

(4) Any preparation Of a scheme of
regularisation which isreferred o |

subsection  (3)  shal involve the urba
authority - within - whose jurisdiction e
Proposed scheme areais or contiguous to
whose area the peri-urban areaisin- which the
Proposed scheme area is and shall take
account of any report Prepared under this

section.

59-()  Where adraft scheme of
regularisation has been prepared

@  aSummary of the draft scheme

of regularisation  ghgll be

publishedin at least e

Kiswahili language newspaper

circulaling  in, the Proposed
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regularisation area;

)  the Commissioner shall gjve
publicity to the substance of the
draft scheme within the area of
the draft scheme in a manner
which is customary in that area
of which islikely to bring that
fact to the attention of people
living in that area where the
content of the draft scheme may
be explained to those people and
their views on the draft scheme
may be obtained-

(0 thelocd authority referred toin
subsection (4) of section 59 shall
consider the draft scheme and
send itscomments to the
Commissioner.

() Where adraft schemewill oris

likely to involve the movement or relocation
of people from their homes or places of work
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Or the acquisition of land in the area or the
redistribution of land or the readjustment of
boundaries and areas of plots of land, the
Commissioner shall serve anotice on every
Person Occupying land affected or likely to be
affected by any parts Of that draft scheme and
shall not reach any final conclusions on the
draft scheme to which this subsection refers
until all persons on whom a notice has been
served who so desire it have had an
Opportunity of being heard on these proposals
in the draft scheme.

(3) The Commissioner shall, after
considering the views of peoplein the area,
the urban authority for the. area or contiguous
to the peri-urban area and any Other persons
who have submitted comments on the draft
Plan and the views- of people to whom
subsection (4) applies, if he considersit
necessary or desirable to do so, revise the
draft scheme and submit the revised draft
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scheme to the Minister.

(4) The Commissioner shall give not

less than fourteen, days notice of any public

meeting at which any matter connected with. a
draft schemeisto be discussed, and of the, time

by which any written or other submissions or

representations may be made on the draft

scheme

(® TheMinister may, after considering
the draft scheme submitted to., him, by the
Commissioner either.

@

approve, the draft scheme and
declare a scheme of
regularisation by order published
in the Gazette in terms, of the
draft scheme; or

refer the draft scheme back to
the Commissioner for further
work in accordance, wi& any
directions which the Minister
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Content of

scheme of
regularisation

(

may give the Commissioner. or
reject the draft scheme.

(6) A scheme of regularisation declared by
the Minister under this Act shall be deemed to
be a Scheme under the Town and Country
Planning Ordinance.

60-(1)

A scheme of regularisation

may contain all orany of the following
matters, that is to say-

@

arrangements  for the survey,
adjudication and recordation of
the interestsin land claimed by
those persons Occupying land in
the regularisation area, which
arrangements shall be based, as
far asis Practicable, on the
Provisions of sections 48 to 58
of the Village Land Act, 1999

relating to adjudication of
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interestsin land-

arrangements for the
readjustment of the boundaries
of plots of land-,

arrangements, within the
framework of therightsinland
provided for under paragraphs
(a) and (b) for the better
planning and layout of the land,
including the pooling, sharing
and redistribution of rightsin
land,

arrangements for the
involvement of the local
authorities having jurisdiction in
the regularisation areain the
implementation of the scheme-
arrangements for the
involvement of the people whose
land is the subject of the scheme

of regularisation in  the
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implementation of the scheme;
(f) arrangement for the assessment
and payment of any
compensation that may be
payable in connection with the
implementation of the scheme;
(g) abudget for the scheme;
(h) any other matter which may be
prescribed
(2) The Commissioner shall be
responsible for the implementation of a
scheme of regularisation but he may, and if so
directed by the Minister shall delegate the
whole or any part of the implementation of
that scheme to the implementation of
that scheme to the urban authority where the
regulation areais situate
(3) For avoidance of doubt, no scheme
of regularisation under this section shall be

implemented until-
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(@) occupation and use of land by
those persons living and working
in the area declared by section 56
to 60 have been recorded
adjudicate, classified and
registered.
(b) the President has acquired
Cap.378 existing right and interests in
terms of sections 45 of the Town
and Country Planning Ordinance;
and
(c) fair compensation is paid
promptly for the rights and
interests to be acquired by the
President.
PART VIII
DISPOSITION AFFECTING LAND
Sub- Part 1
General

Dispositions and 61.- (i) No right of occupancy, lease or
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dealings
affecting

land

[ nstruments, of
disposition

mortgage 'shall be capable of being disposed
of or dealt with except in accordance with this
Act, and any attempt to dispose of any right of
occupancy, lease or mortgage otherwise than
In accordance, with this Act, shall be
ineffectual to create, extinguish, transfer, vary
or affect any right or interest in land, or in the
'right of occupancy, lease or mortgage.

(2) The provisions of sections 61 to 166
of this Act shall not, unless otherwise
expressly declared to do so, apply to a
disposition of or dealing with land carried out
and executed in accordance with customary
law.

(3) For avoidance of doubt
dispositions of customary rights of occupancy

shall be governed by customary law.
62-(I) Every instrument effecting any

disposition under this Act shall use any of the
prescribed forms which is specified in ‘relation
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Execution of
instrumentsin

writing

to that disposition under this Act or any other
Law.

) No instrument effecting any
disposition under this Act shall operate to sell
or assign aright of occupancy or create,
transfer or otherwise affect any right of
occupancy, lease or mortgage until it has been
registered in accordance with the laws relating
to the registration of instruments affecting the
land in respect of which the disposition has
been made.

(3) The provisions of subsection (2) shall
not apply to any dispositions exempt from
registration.

(4) This section shall not apply to or
affect the operation of any contract for a
disposition under this Act.

63.-(1) Without prejudice to the provisions

relating to attestations and execution under
the Land Registration Ordinance and
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Cap. 334
Cap. 117

Writing required -

Registration of Documents Ordinance every
instrument effecting any disposition under this
Act shall, subject to the provisions of this Act,
be executed in accordance with the provisions

of this section by each of the parties
consenting to it.

)  The execution of any instrument
referred to in subsection (1) by a person shall
consist of his signing it or affixing a
thumbprint or other mark which shall
evidence his personal acceptance of that
instrument.

(3  Theexecution of any instrument
referred to in by a corporate body, an
association, a co-operative society or any
other like organisation shall be effected in any
manner authorised by the constitution of those
organisations or by any law for the time being
in force,

64.-(1) A contract for the disposition of a
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for enforcement  right of occupancy or any derivativeright in it
of contracts or amortgage is enforceable in a proceeding
relatingtoland  only if-

@ the contract isin writing or there
Isawritten memorandum of its
terms;

()  thecontract or the written
memorandum is signed by the
party against whom the contract
Is ought to be enforced.

(2) A contract for adisposition referred to
in subsection (1) may be made using a
prescribed form.

(3) The Minister may, after seeking and
taking into account the recommendations of
the Commissioner and any other organisations
having an interest in the operation of
dispositions of land, prescribe terms and
conditions which shall, subject to any
modification or limitation provided for in the
contract, form a part of any contract for the
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disposition of aright of occupancy.

(4) This section shall not apply to-

(
(b)

©

N3

ashort term |ease;

adisposition by order of acourt-,
adisposition by operation of
laws.

(5) This section shall not affect-

@ the creation or operation of a
resulting, implied or constructive
trust-,

(h) the making or operation of a
Will

) an arrangement, recognised by
customary  law, for the
temporary disposition of a
customary interest in land.

Person may 65--(1) For avoidance of doubt it is hereby

make a declared that any person may make a
disposition to disposition to himself and any other person or
himself together with any other person to himself
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Covenants, to
be implied
in certain

Instruments

alone

The sale, assignment or disposition
referred toinsubsection (1) isenforceablein

the same manner as a sale, assignment or

. disposition to another person.

66-(1)  Thissection  gppliesto an
instrument coming into operation on or after
the date of the coming into effect of this Part
of the Act which for valuable consideration-

@  transfers or sells aright of
occupancy in land-,

(h) creates, transfers or assigns a
lease.

(2) Every instrument to which this section
applies contains the implied covenants set out
in, section 67 dnless acontrary intention is
expressed in the manner provided forin this

~(3) A covenant implied in an instrument
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(b)

than

a better title to any interest in
land referred to in this covenant

the title which the
disposition of which it is a part

gives that person;

a person obtaining aright of

Occupancy or alease by means

of a. disposition not prejudicially
affected by notice of Any
I nstrument, fact or th-ing unless-

()

206

itis within that
person's
knowledge, or
would have Come
to that person's
knowledge if any
inquiries and
Inspections had
been made Which
ought reasonably to
have been made by
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that person; or
i) ithas in the
dispositionas to
which a question of
notice arises, come
to the knowledge of
the person's
advocate or agent
assuch if such
inquiries had been
made as ought
reasonably to have
been made by that
advocate or agent
as suck

except that the covenant in this

Paragraph does not exempt the
person referred to INthis

paragraph from any liability
under or from any obligation to
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perform or observe any
covenant, condition, provision or
restriction contained in any
instrument under which histitle
Is derived, mediately or
immediately and that liability or
obligation may be enforced in
the same manner and to the same
extent asif this covenant were
not part of the disposition;

(c) aperson who by an instrument to
which section 66 refers creates,
transfers, or assigns an interest in
land, ( which term shall be taken to
included a sublease) covenants
with the grantee, transferee,
assignee or subleases that
(i) hehastheright and the
power to create, transfer
or assign that interest free

of all encumbrances
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except those to which the
interest  will  remain
subject as specified in the
instrument or asis
provided for by the law;
the person who becomes
entitled to the interest and
all persons claiming under
that person will be able
queitly to enjoy the
interest without
disturbance  py the
grantor, transferor,

assignor or lessor or all
persons through whom
that person derivestitle;

(iii) he will, at the request and

expense of the person who
becomes entitled to the
interest, do all actsand
execute all documents for

209
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the better assuring of the
title to the interest as that
person may reasonably

require from timeto time;
al rent due under the right

of occupancy or lease,
including, where relevant, a
superior lease, has been paid
and all covenants and
conditions contained in it
have been performed and
observed.

Sub-Part 2

Dispositionsto prejudice creditors

68. The purpose of sections 68 to 76 isto
enable a court to order that any interest in land
acquired or received under or through certain
prejudicial dispositions of those interestsin
land made by a debtor or the value of those
interestsin land be restored for the benefit of
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unsecured creditors but no order referred to in
this section has effect so asto increase or
Prejudice the value of any security held by a
creditor over theinterest in land of the debtor.

69.-(1) A disposition under this Act shall be
taken to prejudice a creditor if it hinders
delays or defeats or isintended to hinder,
delay or defeat the exercise by a creditor of
any right Of recourse to land or any interest
inland in respect’ Of which that disposition
has been made in order to satisfy in whole or
in Part any debt owed to the creditor by the
person making the disposition and that person
is unable to Pay all his debts without recourse
to that land or any interest in It.

(2 A disposition shall not be taken to
prejudice a creditor if it is made with the

intention only of Preferring one creditor over
another.
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Dispositions to 70.-(1) A creditor, and any public
prejudice officer, Government department or parastatal
creditors may be body charged with the responsibility for
set aside collection of money owing to the Government

or any part of it by any person may apply to
the court under this section for an order by the

court to set aside aprejudicial disposition.
(2) An application made under this section

shall-
@ specify the land to which it
relates-
() specify the disposition alleged to
be prejudicial;
be served on-

()  the person who has made

the disposition;

(i) theperson in whose
favour the disPosition has
been made;

(i) any other person involved

in the disposition from

whom compensation  is
sought.
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(3) A court may, subject to section 72,
on being satisfied that an applicant has been
prejudiced by a disposition to which this Sub-
Part applies make an order-

@

directing any person who acquired
or received  land under that
disposition or through a person
who acquired or received land
under such a disposition-

(1) to pay any amount of
compensation within any
time tothe  applicant
which the court shall
specify;

()  tore-assignaright of
occupancy or aderivative
right to the person who has
made the prgjudicial
disposition;

to take any other action which

the court may specify;
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(b) direct the debtor who made the

Prgjudicial disposition-

(i) tohold theland restored
to him through the re-
assignment of aright of
occupancy or derivative
right under sub-paragraph
(i1) of paragraph (a) of
subsection (3) as atrustee
for his creditors; and

(i)  todeal withtheland so,
held only in accordance
with any orders which the
court may make for the
purpose of enabling the

creditor's to be paid by the
debtor.
Protection of 71-(1)  Where aperson acquires or
persons . . y
receiving land receives land in respect of which a court cou

make an order for a restoration or the
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under a
prejudicial
disposition

Application of
this Sub-Part to

customary

payment of reasonable compensation under
section 70, the court shall not make that order
against that person if that person proves that
he-

@ acquired or received theland in
good faith and  without
knowledge of the fact that it has
been the subject of adisposition
to which section 70 applies, or

(b) acquired or received the land
through a person who acquired
or received it in the
circumstances set  out in
paragraph (a).

(2) Reference to knowledge in this section
shall be taken to include actual, constructive
and imputed knowledge.

72. A creditor for whose protection of this

Sub-Part of this Act applies who alleges

and provides prima facie evidence that a
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dispositions

Regaining
possession of
land after
concluding
contract for

sale of right
of occupancy

disposition made under customary law has
been made with the same purpose and effect
as aPrgjudicial disposition to which this
Sub- Part applies may apply to the court.
under section 70 for that disposition to be set
aside and the court shall, on being satisfied
that customary disposition isapreudicial
disposition apply the provisions of this Sub-
Part to that prejudicial disposition.

Sub-Part 3
Sale of Right of Occupancy
73.-(1) Where, under a contract for the sale of a
right of occupancy, the purchaser has entered
into possession of the land, the vendor may
exercise any contractual right to rescind the
contract by reason of a breach of the

contract by the purchaser only by.

@ resuming possession of the land
Peaceably; or
(b) Obtaining an order for possession
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of the land from the court in

accordance with the Provisions
of section 74.

(2) This section does not Prevent the
vendor from claiming damages for the breach
of acontract for asale or for breach of any
other duty to the vendor which the purchaser
may be under independently of the contract or
affect the amount of damages which the vendor
may claim by way of damages.

(3) Any term express Or impliedin a
contract or other instrument which conflicts

with this section shall be in operative.

Procedure for 74.-(1) Where the vendor proposes to seek
obtaining order  to regain possession of land under section 73,
for possesson  pe gnall serve anotice on the purchaser which

shall inform the purchaser-

(@ of the nature and extent of the
breach complained of by the
vendor;
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whether the vendor considers
that the breach is capable of
being remedied by the payment
of a stated amount of money
Owing under the contract.
whether the vendor considers
that the breach is capable of
being remedied by the purchaser
doing or desisting from doing
any thing or paying reasonable
compensation or both, and of the
thing that the purchaser must do
or desist from doing or the
amount of compensation that
must be paid or both to remedy
the breach and the time, being
not less than thirty days within
which the actionsreferred to in
this paragraph must  be
completed;
where the vendor considers that
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the breach is capable of being
remedied, of the period within

which the purchase  must

remedy the brebch;

of the consequence that if the

purchaser fails to remedy the

breach or if the vendor does not
consider that the breach can be
remedied, the vendor may seek
an order from the court to
possess the land and rescind the
contract;

of the right of the purchaser,

within not more than fifteen days

to-

(i)  apply to court for relief
against the rescission of
the contract;

(if) tender an amount by way of
compensation different to
that proposed by the
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vendor in the notice;

(i)  propose aternative
remedies to those set out
in the notice;

(v)  proposean  aternative
time for the completion of
the actionsreferred to in
paragraph (c).

(2) Thefact that the notice served under
subsection (1) does not comply in every
particular with the provisions of subsection
(1) shal not-

@ render it invalid so long as the
purport of the noticeisclear; or

(h) absolve the purchaser from the

conseguences. of not responding to

the notice.
Relief against 75.-(1) Where the vendor, after serving
rescission of on the purchaser a notice under section 74,
contract for appliesto the court for an order for possession
sale of right of the land or where the vendor has peaceably
of occupancy entered on to the land in order to regain

pOssession under section 73, the purchaser
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may apply to the court for relief against the
rescission of the contract either-
@ in the proceedings for an order
for possession; or
(b) in a proceeding brought by the
purchaser.

) Where the vendor has peaceably
entered on to the land the purchaser must
apply for relief within ninety days of the entry
on to the land.

(3) The court may grant such relief on
any termswhich it thinksfit, including relief
for breach of any term or condition of the
contract that is not capable of being remedied.

(4) An application for relief under this
sectionisnot in itself to be taken asan
admission by the purchaser that-

@  them has been a breach of the

contract by the purchaser

() by reason of the breach, the
vendor has theright to rescind

the contract;
(@  a notice has been duly and

properly served on  the
purchaser;
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(d) the time for remedying a breach
or for paying an amount by way
of compensation has expired,

and- the court may grant relief without
determining any of those matters.

(5) Any term, express or implied, in a
contract or other instrument to which this
section  applies which conflicts with or

purports to set aside or negates this section

shall bein operative.

76.-(1) Where a court will not or would
not, in the exercise of its discretion, order the

specific performance by a purchaser of a
contract to sell aright of occupancy but the
purchaser is not entitled to rescind or
repudiate the contract, the purchaser may

apply to the court for relief under this section.

(2 On any application made under
subsection (1) the court may make an order-

(@  rescinding the contract;

()  requiring the vendor to refund
any deposit and other money
padto the vendor by the
purchaser;
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© declaring that the purchaser has
alien on the land to which the
contract relates to secure
payment by the vendor of any
amounts ordered to be refunded
to the purchaser under
paragraph (b).

(3) The grant of relief under this section
does not deprive the vendor of any right to

claim damages from the purchaser for failure
to perform the contract and in awarding
damages, the court shall take account of-any
relief granted under this section,

(4) Any term, express or implied in a contract
or other instrument to which this section
applies which conflicts with or purports to set
aside or negates this section shall be in

operative.
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PART IX
LEASES
Sub-Part 1
General
Application of 77.-(1) Unless otherwise provided for, the
this Part

Provisions of sections 77 to 110 of this Part
shall apply to al leases, other than leases
governed by customary law, made or
coming into effect after the coming into
operation of this Part, of this Act.

() The Partiesto alease made or
coming into effect before the enactment of
this Act may agree in writing to adopt or
incorporate any of the Provisions of this Part
into that lease and where that agreement is
made, the Provisions so adopted or
incorporated shall, unless the agreement
otherwise provides, as from the date of the
agreement, become a part of the lease and
enforceable in every respect as such.

3  InthisPart, unless the context
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Power to lease
right of

occupancy

expressly or by  implication rendersit
unfeasible, references to alease include a

sub-lease.

78.-(1) Subject to the provisions of this Act, the
holder of a granted right of occupancy may
lease that right of occupancy or part of it to any
person for adefinite period or for the life of the
lessor or of the lessee or for a period which
though indefinite, may be terminated by the
lessor or the lessee, and subject to any
conditions which may be required by this Act or

any other law applicable to leases or which he
may think fit.

(2) Subject to the provisions of section
41(2) the maximum term for which any
lease may be granted shall be ten daysless
than the period for which the right of
occupancy has been granted for a definite

period.
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Periodic leases

(3) Where part only of the land which is held
of aright of occupancy is leased, the lease
shall be accompanied by aplan or other
description of the leased part whichis
sufficient to enable the part to be accurately

identified and, where so required, registered.

79.-(1) Where in any lease-

@ the term is not specified and no
provision is made for the giving
of notice to terminate the

tenancy, the lease shall be
deemed to be a periodic lease-

(b) theterm isfrom week to week,
month to month, year to year or
any other periodic basis, it shall
be treated as aterm for a period
equal to its minimum possible

duration-

(©) thelessee remainsin possession

of land with the consent of the
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|lessor after the term of alease

has expired, then-

()

unless the lessor and
lessee have  agreed,
expressly or by
implication, that the
continuing  possession
shall be for some other

period, the lease shall be
deemed to be a periodic

one; and

(i) all the terms and

conditions of the lease that
are consistent with the
provisions of sub-
paragraph (i) continue in
force until the leaseis
terminated in accordance

with this section.

Where the holder of aright of

occupancy permits the exclusive occupation
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Short term
|eases

of the land or any part of it by any person at
arent but without any agreement in writing,
that occupation shall be deemed to constitute
a periodic tenancy.

(3) The periodic tenancy to which
paragraph (a) of subsection (1) refers shall
be the period by reference to which the rent
IS payable.

(4) A Periodic tenancy may be
terminated by either party giving to the other
notice, the length of which shall be not less
than the period of the tenancy and shall
expire on one of the days on whichrentis

payable.

80.-(1) A short term leaseisalease
whichis:
@ made-for aterm of one year or
less,
(b) aperiodic tenancy for periods of
one year or less;
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Cap. 334

() aleasetowhich subsection (2) of
section 79 applies.

(2) A short term lease may be made

orally or in writing.

(3) A short term lease is not a
registrable interest in land but any lease of a
short term lease may:-

@ wherethe short term lease has
been granted out of aright of
occupancy registered under the
Land Registration Ordinance,
enter a caveat under Part I X of
that Ordinance to protect that
lease;

(b)  where the short term lease has
been granted out of an interest in

land registered under the
Registration of  Documents
Ordinance, enter a caveat under

section 32 of that Ordinance to

protect that |ease.
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Lease
terminating on
the occurrence

of afuture event

Lessee
remainingin
pOssession
after
termination
of lease

81. A lease which comes into operation on
or after the date on which this Part of this
Act comes into operation which provides for
its termination or permits notice of its
termination to be given on the occurrence of
afuture event is not invalid by reason only
of that fact if the event is sufficiently
defined in the lease so asto be identified
when it occurs,

82.-(1) Where alesseeremainsin
possession of land without the consent of the
lessor after the lease has been terminated or
the term of the lease has expired, all the
obligations of the lessee under the lease

continue in force until such time as the

lessee ceases to be in possession of the land.

(2) A lessor who accepts rent in respect of
any period. after the lease has been

terminated o the term of the lease has
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without expired is not, by reason only of that fact to
consent of be taken as having given consent to the lessee
lessor remaining in possession of the land or as

having given upon any of the rights or
remedies of the lessor against the lessee for
breach of a convenant or condition of the.
lease but where the lessor continues for two
months to accept rent from a tenant who
remains in possession after the termination of
the lease, a periodic lease from month to
month shall be deemed to have come into

force.

Future leases 83.-(1) For the avoidance of doubt, itis
hereby provided that a lease of aright of
occupancy may be made, for aterm to begin
on afuture date, not being later than twenty-
one years from the date on which the lease is
executed.

(2) A feature lease, which is expressed to

be for a period of more than five years shall
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Lessor's
consent to
dealing with

|eases

Notice by joint
occupiers

be of no effect unless and until it is
registered under the law applicable to the
registration of interestsin the land out of
which that future |ease has been created.

84. Where alease contains a condition,
express or implied, by the lessee that he will
not transfer, sub-let, mortgage or part with
the possession of the land leased or any part
of it without the written consent of the
lessor, no dealing with the lease shall be
registered until the consent of the lessor has
been produced to, and authenticated to the
satisfaction of, the Registrar.

85. If aleaseis entered into by-
@  two or more lessors as co-
occupiers; or
()  two or more lessees as co-
occupiers,

and the lease is terminable by notice, the
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notice must be given by and to all the co-
occupiers, unless all the parties to the lease
have agreed otherwise, expressly or by
implication.

Sublease for 86.-(1) Thissection appliesto a
term the same sublease coming into operation after the date
as or longer of the commencement of this Act under

than term of which alessee enters or purports to enter
head |ease into a sublease for aterm which will expire

at the same time as or later than, the expiry
of the term of the head lease.

(2) A sublease to which this section
applies does not operate as an assignment of
the head lease to the subleases, unlessa
contrary intention appears from the sublease
or from the circumstances surrounding the
granting of the sublease.

(3) If the term of the sublease to which
this section applies will expire after the
expiry of the term of the head lease, then-
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the term of the subleaseis
reduced, so asto expire one day
earlier than the term of the head
lease, but without prejudice to
any remedies which the
subleases may have in respect
of that reduction; or
if the term of the headleaseis
extended or renewed beyond
the term for which the sublease
was created, the sublease shall
expire at the end of that origina
term; or
if the term of the head leaseis
extended or the head leaseis
renewed, the term of the
sublease is extended so as to
expire-
(i) ©oneday earlier than the
extended term of the head

|ease or the term of
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Surrender to

enable new head
lease to
be entered

into not to affect

sublease

the head lease as
renewed- or

(i)  oneday earlier than the
time at which the head
lease is expressed to
expire,

whichever timeisthe earlier.

(4) The partiesto alease and sublease to
which this section refers may renegotiate any
terms or conditions of the sublease but no
renegotiated terms or conditions shall be
more onerous to or impose more obligations
on the subleases than the original terms and

conditions.

87.-(1) The surrender of alease for
the purpose of enabling a new lease to the
same |lessee to be entered into does not
require the surrender of any sublease in
respect of the surrendered lease, if, on or

before the date on which the term of the new
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head lease will expire-

@

(0)

@

the term of the sublease will
expire; or
in the case of a sublease which

Isaperiodic tenancy, the
sublease may be terminated by

the giving of the specified
period of notice of termination

and the expiry of that Period.

A sublease preserved under

subsection (1)-

@

continues in force as though it
had been entered into in respect
of the new head lease; and

all rights and obligations under
the sublease, including those
which relate to any period

before the surrender of the head
lease, continue to  be

enforceable, except to the
extent that any such obligation
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IS, by reason of the fact that a
new head |ease has been
entered into, more onerous than
it would have been had the

original head lease not been
surrendered.

(3) A sublease entered into in respect of a
surrendered lease includes for purposes of
this section any sublease entered into by a
person deriving title through the lessee under

the surrendered lease.

Sub- Part 2
Covenants, conditions and powersimplied in leases
Covenants 88.-(1) There shall be implied in
implied in every lease convenants by the lessor with
leases on the lessee binding the lessor-
part of lessor @ that, so long as the lessee pays

therent and observes and
performs the covenants and
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conditions contained or implied
in the lease and on his part to be
observed and performed, the
|essee shall peaceably and
quietly possess and enjoy the
land leased during the term of
the lease without any lawful
interruption from or by the
lessor or any person rightfully
claiming through him;

notto use Orpermit  any
adjoining or neighbouring land
of which heisthe occupier
under aright of occupancy or a
lessee in any way which would
render the leased land or any
buildings on the leased land
unfit or materially lessfit for
any purpose for which they
were leased or may, consistent

with the terms and conditions
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of the lease, be used;

where part only of abuilding is
leased, to keep the roof, all
external and main walls and
main drains, and the common
parts and common installations
and facilities, including
common passages and
walkwaysin a proper state of
repair;

where any dwelling house, flat,
or room is leased, that house,
flat or room isleased, that
house, flat or room isfit for
human habitation a the
commencement of the tenancy
and will be kept fit for human
habitation during the lease;

that if at any time the leased
premises or any part of them
are destroyed or damaged-
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(i) by fire, flood or
exploson  Or  other
accident not attributable
to the negligence of the
lessee, hisinvitees or
employees;

() by civil commotion;

() by lightning, storm,

earthquake’ volcanic
activity or other natural
disaster,

so as to make the leased
premises or any pan of it wholly
or partially unfit for occupation
or use, the rent, and any
contribution payable by the
lessee to the outgoings on the
premises or it just proportion of
that rent of contribution
according to the nature and
extend of the damage sustained
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(f)

shall be suspended and cease to
be payable until the leased
premises have been again
rendered fit for occupation and
use; but that if the leased
premises have not been so
rendered fit for occupation and
use within six months of their
destruction or damage asis
refereed in this paragraph, the
lessee may at his option and on
giving one month's notice of his
intention so to do, terminate the
lease;
if it isan express or implied term
of the lease that the leased |land
or abuilding, on it may be used
for any one or more specific

purposes, the lessee may

terminate the lease, on giving

one month's notice to the lessor,
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if at any time during the currency
of the lease, the land or building
cannot be, or can no longer
lawfully be used for any one or
more of those purposes,

unless otherwise specified in the
lease, to pay al rates, taxes, dues
and other outgoings which are
payable in respect of the land
leased during the continuance of
the lease unless the same are or
shall be payable exclusively by

the lessor under any law.

@ Thereshal beimplied in every lease

convenants by the lessor with the lessee

empowering the lessor-

@

at all reasonable times, to enter,
either personally or by agents,
the leased land or buildings for
the purpose of inspecting their

condition and repair and for
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carrying out repairs and making

good any defectswhich it isthe

lessor's obligation so to do but
that in the exercise of that
power, the lessor will not
unreasonably interfere with the
occupation and use of the land
and buildings by the lesseg;

to terminate the lease hy

serving a notice of intention to

terminate the lease on the lessee
where-

G) any rentisunpaid for one
month after the due date
for payment whether or
not ademand in writing
for payment has been
made by the lessor or an
agent of the lessor;

() thelessee hasfailed for a

period of one month to
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Conditions
implied in
leases on
part of

|essee

observe or perform any
condition, covenant or
other term, the
observation or
performance of which
has been assumed by the
lessee  expressly  or

impliedly in the lease.

89.-(1) There shall beimpliedin
every lease, other than a short term lease

covenants by the lessee with the lessor

binding the |essee-

@

to pay the rent reserved by the
lease at the times and in the
manner specified in the lease;
to use any land in a sustainable
manner and in accordance with
any conditions imposed on that
use of that land by the lease, or

with any written law or with
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any provisionsin agrant of a
right of occupancy of the land
out of which that |ease has been
created and in particular, unless
the purpose for which the land
has been leased cannot be
carried out without so doing,
not to cut down, injure or
destroy any living tree on the
land;

toyield up the |and and
buildings in the same condition
as they were when the term of
the lease began, except that the
lessee is not bound to repair
damage or restore the land and
buildings to the same
conditions they were at the
beginning of the lease where the
damage or deterioration of the

condition is caused by-
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()  reasonable wear and tear;

(ii) fire, flood or explosion or
other accident not
attributable to the
negligence of the lessee,
hisinvitees or employees,

(iii) civil commotion;

(iv) lightning, storm,
earthquake, volcanic
activity or other natural
disaster;

to keep all boundary marksin
repair;

subject to the lessor's obligations
set out in paragraph (d) of
subsection (1) of section 88 and
except where part only of a
building is leased, to keep all
buildings comprised in the lease
In areasonable state of repair,

regard being had to the condition
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of the building and the materials
of which it is composed at the

beginning of the |lease;

subject to the lessor's
obligations  set  out in
paragraphs () and (d) of
subsection (1) of section 88,
where part only of a buildings
leased, to keep the leased part
of the building in areasonable
state of repair, regard being had
to the condition of the building
and the materials of whichitis
composed at the beginning of
the lease;

to permit the lessor or his agent
or employees at all convenient
times and after reasonable
notice to enter on the leased
land or buildings to examine

their condition and to undertake

247



No. 4

Land

1999

()

any repairs and make good any
defects for which the lessor is
responsible;

to repair or make good any
defect or breach of covenant for
which the lessee isresponsible
and of which notice has been
given by the lessor to the lessee
within any period which may
be specified in the notice;

not to transfer, mortgage,
charge, sublease or otherwise
part with the possession of the
leased land or buildings or any
part of it without the previous
written consent of the lessor,
that  consentnot to be

unreasonably withheld;

where atermination order has
been served and, if disputed,

confirmed by a court, to render
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Application of
covenants to
customary

|eases

up possession of the leased land
and buildings peaceably and
without further dispute.
(2) There shall beimplied in ashort term
lease only the following covenants by the
lessee with the lessor binding the lessee, that

Isto say, those covenants set out in
paragraphs (a); (b); (c); (9); (i) and () .

90.-(1) Subject to the provisions of
section 21 of this Act, the partiesto a
customary lease may adopt and incorporate
into such alease any or all of the covenants
set out in sections 88 and 89.

(2) TheMinister may, after taking
account of the advice of the Commissioner,

prescribe that such of the covenants as are
Set out in section 88 and 89 as he shall
determine shall be implied in a customary
lease in the same manner and to the same

extent asthey are implied in the leases and
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Meaning of
reference to
the "usual
covenants®

Meaning of,"in
areasonable
state of repair"

the parties shall adopt provisions of section
62 of this Act.

91. Inalease coming into effect after

the commencement of this Act, unless the
context requires otherwise, areference to the
usual covenants is to be taken as a

reference to the covenants implied in that

lease by sections 88 and 89.

92. In alease coming into effect after the
commencement of this Act, a covenant to
keep abuilding or part of it "in. areasonable
state of repair” (or like expression) shall, in
the absence of an express provision to the
contrary, mean in such a state of repair as
that which a prudent owner. might
reasonably be expected to keep his own
building, due allowance being made for the
age, character and locality of the building

and the means of the person under the
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obligation to comply with such a covenant
provided that there shall not be read into any
such covenant an undertaking by alesseeto
put any building or part of it into a better
condition than it was in at the
commencement of the lease.

Consent by 93.-(1) On and after the enactment of this

lessor to Act, acovenant by the lessee not to take an

application action without the consent of the lessor shall
by lessee be construed as requiring the lessor not
under lease unreasonably to withhold consent

to the taking of that action by lessee.
(2) Where an application is made by a
|essee to alessor for consent to take one or

more of the following action, that isto say-
(9 transfer or assign the |ease;

(h) enter into asublease;
(0 partwith possession of the
leased land or buildings;

(d  change the use of theland or
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buildings from ause which is
permitted under the lease;

(6 extend, improve, add onto orin
any other way develop any
building beyond what s
permitted in the lease;

(f) create amortgage over the lease,

(g) take any of the actionsreferred
to in subparagraphs (a), (b), (c),
(d), (e) or (f) inrelation to any
part of the leased land or
buildings, or for any part of the

term of the lease,

the lessor must, on receiving the application
and within a reasonable time thereafter-

(i) give that consent. or
(i) withhold that consent,

and in either case must inform the lesseein
writing of his decision on the application.

(3) without limiting the generality of the
lessor's obligation under subsection (1),
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consent is unreasonably withheld if the

lessor as a condition of or in relation to the
giving of consent-

@

requires the lessee to pay any
money by way, of additional
rent, or a premium or afine or
other consideration for the
consent, other than the payment

of thelessor's reasonable expenses

incurred in connection with the
giving of consent;

imposes on the lessee any
unreasonable condition or pre-
condition;

where the lessee proposes to
transfer or assign the lease or
enter into a sublease, objects to
the gender or nationality or other
personal characteristic of the
transferee, assignee or subleases

where the circumstances are such
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that a reasonable person would
consider that those factors are
irrelevant to the granting of such
consent.

(4) A lessor who refuses consent or
gives consent subject to a condition or pre--
condition must, if the lessee so requestsin
writing, inform the lessee as soon as may be
of the reasons. for the refusal or, as the case
maybe, for the imposition of the condition or
pre-condition.

(5)  Thelessee or any person at the

request of the lessee involved in a
transaction to which this section applies who

has paid any money or suffered any lossin
connection with subsection (3) may recover
that money and seek damages for that l1oss
from the lessor.

(6) This section does not prevent the
inclusion in alease of a covenant binding
the lessee absolutely not to take any action
of the kind referred to in subsection (2).
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Sub-Part 3

Transfers, assignments and transactions

Merger of lessor's
interest not to

affect remedies

Burden and benefit
of covenantsto

run with the

94.-(1) Where a sublessor surrenders
his head |ease to or merges his head |lease
with the right of occupancy out of which it
was created, the holder of the right of
occupancy shall have al the same
remedies against the subleases for non-
performance or non-observation of the
covenants and conditions expressed or
implied in the sublease and all the same
rights to give notice of the termination of
the sublease to the subleases as the
sublessor had before he surrendered or

merged his head |ease.

95.-(1) Where the interest held by the
lessor under alease (the reversion).

ceases to be so held by the lessor
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reversion (whether by transfer, assignment, grant,
operation of law or otherwise), then,
unless a contrary intention appears from
the lease, expressly or impliedly, or from
some other circumstance-

@ the obligations imposed by
every covenant of the lease on
the lessor run with the
reversion and may be enforced
by the person who isfrom
time to time entitled to the
|ease against the person who is
from time to time entitled to
the reversion;

(b) therightsto the benefits of
every covenant of the lease
which has reference to the
subject matter of the lease
imposed on the lessee may be
exercised and enforced by the

person who isfrom time to
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time entitled to the reversion
against the person who isfrom
time to time entitled to the
lease,
(2) A person who becomes entitled to
exercise aright to which paragraph (b) of
subsection (1) refers may exercise that
right even if it first became exerciseable or
accrued before the time at which that
person became so entitled, unless before
that time, the right was waived or the
lessee was released from  the obligation to
which the right relates.
(3) If, in respect of alease-

@ there has been a
division of thereversion
into different parts so
that different persons
are lessors of the
different parts; or

(b) the lease has terminated
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Effect of payment
by lesseeto
assignor of

astopartonly of the
land comprised in the
lease,

the obligations referred to in paragraph
(@) and the rights and remedies referred to
in paragraph (b) of subsection (1) shall be
apportioned, and to the extent required by
that apportioned, remain attached to

each part of that reversion or to that part
of the land in respect of which the lease
has not been terminated as the case may
require and may be enforced by the
person entitled to enforce those
obligations under paragraph (a) and
exercised by the person entitled to
exercise those rights and remedies under

paragraph (b) of subsection (1).

96.-(1) If alessor hastransferred or
assigned the reversion, payment of all or

part of the rent or other money due under
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reversion

Transferor or
assignor of lease
released from
liability

to pay rent

and observe

covenants
thereafter

the lease to the transferor or assignor by
the lessee who does not have, actua notice

of the transfer or assignment discharges
the lessee to the extent of that payment.

(2) For purposes of subsection (1),
registration of atransfer of the reversion
Isnot, initself, actual notice to the lessee
of the transfer, notwithstanding any other

Provision to the contrary in any other

written law.
97-(1) In respect of any lease or

any transfer or assignment of alease or
part of it made or coming into effect on or
after the date of the commencement of

this Act, the rule of -the common law that
atransferor or assignor of alease- remarns

liable on the -personal covenant to the

lessor for payment of rent and for all
breaches of covenants, notwithstanding

that the transferor or assignor isno longer
INn possession or occupation of the leased

land isabolished and the effect of a
transfer or assignment of aleaseis, as
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from that date, to discharge absolutely and
without more the transferor or assignor
from any obligation to pay rent or to
observe any covenantsin respect of the
land as from the date of the transfer or
assignment, whether the person to whom
the lease has been transferred or assigned
Isin or goes immediately into occupation
or possession of the land so transferred or
assigned.

(2) Where the transferor or assignor
remains in occupation of the leased land

notwithstanding the  transfer or
assignment, he shall remain liable to pay

rent and comply with all the covenants as
If he were still the lessee for aslong as he
shall remain in occupation.

(3) Subsection (1) shall not apply to
absolve atransferor or assignor of alease
from any obligation to pay rent or remedy
and. breach of a covenant which accrued
or arose during the term of the lease when
that transferor or assignor was bound by
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al the covenantsin that lease and the
lessor may enforce all such obligations of
that |ease which have so accrued or arisen
against that transferor or assignor
notwithstanding that the lease has been
transferred or assigned.

(4) Asfrom the date of the
commencement of this Act, the rule of
common law that a lessee remainsliable
to pay rent and comply with all the

covenants notwithstanding that he has,
with the agreement of the lessor, vacated

the leased land before the date for the
termination of the lease is abolished and
the provision set out in subsection (5)
shall forthwith apply.

(5) A lessee who, with the agreement of
the lessor, vacates land before the
termination of alease shall, unlessthe
lease provides expressly for a shorter
period, remain liable to pay rent and
observe al the covenantsin the lease for

one year from the date on which he
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vacates the land or buildings except that
where the lessor leases that land or any
buildings to another person before the end
of the period of one year, the provisions
of subsection (1) shall apply from the date
of the execution of that lease.

(6) The provisions of subsection (3)

shall apply to alesseereferredtoin
subsection (5) as if for the words

transferor or assignor" wherever they
appear, they are substituted the words
"|essee to whom subsection (5) applies®
and at the end of the subsection, for the
words "the lease has been transferred or

assignee there are substituted the words

"he has vacated the land.
(7) The provisions of subsections (1)

and (5) apply in like manner to the
transfer, or assignment of alease of a part
of the leased land and to the vacating of a
part of the leased land as they apply to the
transfer or assignment of the lease of all

the land and the vacating of all the land

comprised in the lease.
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(8) Any term expressed or implied in
alease or in a condition or covenant in a

lease conflicting with this section is of no

effect.
98-() A personwho acceptsa Transferee or
transfer or assignment of alease becomes ?Sﬂ gnee as
essee

the lessee without any need for that

person to-

( acknowledge the lessor as
such;

(b) take possession of the land or
buildings complied in the
lease.

) If thereisacovenant in the
lease that the lessee will not, or will not
without the consent of the lessor transfer
orassign the lease, a transfer or
assignment has effect whether or not the
lessor has consented to that transfer or
assignment and whether or not that
transfer or assignment is in breach of the
covenant but this subsection does not,
prevent the lessor from seeking and

remedy for and such breach.
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Cap. 334

(3 A person to whom this section

applies who becomes a lessee-

@

(4)

Is bound to pay to the lessor
the rent payable under the
lease;

isbound to observe and
perform all the covenants on
the part of the lessee
expressed or implied in the
lease;

may enforce al covenants
made by and binding on the
lessor expressed or implied in
the lease.

Section 95 of the Land,

Registration Ordinance, appliesto any

lease created or coming into effect under

this Part.
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Sub-Part 4
Remediesand relief
Application of 99. This Sub-Part shall apply to all

this Sub-Part to
non-customary

|leases

Application of

this Sub-Part to
customary
leases

|leases and licences.

100-0) Subject to the provisions of
this section, the provisions of this Sub-Part
shall not apply to customary leases.

(2) The provisions of' this Sub-Part shall
apply to the lease of a dwelling-house
expressed to be leased by a customary leases
where thereisno rule of customary law
applicable.

(3) Where any land or buildings have been
leased by a customary lease which the
parties to that lease have agreed shall be
governed by any of the provisions or part of
the Provisions of this Part, then the
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Provisions of this Sub-Part shall apply to
that customary lease.

(4) Where, in any customary |lease other
than a customary lease to which subsections
(2) and (3) apply, alessor seeks to take
possession of the leased land or buildings on
the grounds that a lessee has not complied
with the terms and conditions of that
customary lease, then-

@ thelessor must act and act only
in strict accordance with the
customary law applying to
|eases;

() thelessee whoisalleged not to
have complied with theterms
and conditions of the customary
lease may refer the matter to the
Village Land Council and the
Village Land Council shal in

considering the matter-

() bhaveregard to the extent
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to which the customary
law applicable to the lease
provides for afair balance
of rights and duties
between the lessor and the
lessee and in particular
whether the lessee has
been given notice that heis
not complying with the
terms and conditions of

the lease and an
opportunity to rectify the

matter;

(ii) where it considers that the

lessee ought to be granted

relief against the lessor's
demand for possession of
the leased land or
buildings, be guided by the
provisions of sections

96 and 97 and in particular
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whether the  lessor has
conducted himself jn
relation to the lessee as
respect sthelease as a
reasonable lessor should
so conduct himself
(5) In having regard to whether, alessor
under a customary lease has conducted
himself as areasonable lessor should, the
Village Land Council shall, while having
regard to the customary law applicable to the
lease, be guided by the provisions, of this
Part specifically applicable to lessors.

(6) A lessor or lessee who is dissatisfied
with a determination by a Village Land
Council may appeal to the district court
which shall apply to that appeal, as far asthe
circumstances shall permit, the provisions of

section 97.

268



No. 4

Land 1999

Abolition of
determination of
lease by re-entry
or forfeiture

Abolition of

distress for
rent

101.-(1)  the power of alessor to

determine alease by re-entry or forfeitureis
abolished

(2) On and after the commencement of
this Act, alessor may terminate a lease for
non-payment of rent or for breach of any
covenant in accordanceand onlyin
accordance with the provisions of this Sub-
Part, notwithstanding any provision in any
lease to the contrary.

(3) Any term expressed or implied in alease
or in any condition or covenant in alease
which purports to avoid or has the purpose
or effect of avoiding the need to comply
with all or any sections in this Sub- Part is of

no effect.

102.-(1) On and adfter the
commencement of this Act, a person shall
not distrain for-

(@ arrearsof rent or other payments

due under a lease or any

269



No. 4

Land 1999

Termination of
lease for non-
payment of rent
or breach of

covenant

agreement collateral to alease-
(h) paymentsduein respect of the
breach of any covenant or
condition contained in alease or
in any agreement collateral to a
lease,
(2) This section does not affect the right of a
lessor to seek a summary judgement against
alessee for non-payment of rent due under
the lease or the manner in which a person

may enforce ajudgement debit.

103.-(I) A lessor may exercise any right to
terminate alease for failure to pay rent due
under the lease or for breach of any covenant
or condition in the lease only by applying for
and acting in accordance with

an order of the court for possession of the
land or buildings comprised in the lease.
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Notice of
intention to
terminate a
lease for breach

of covenant

(2) The Minister may make rules of the court
providing for the procedures to be followed
in applying for and the granting of an order
for possession and such rules may provide
for the granting of a summary order of
possession in circumstances where the court |
Is satisfied that the lessee has no reasonable
defence or excuse for the non- observance of
any covenant or condition in the lease or for
not complying with any notice from the

lessor requiring the breach to be remedied.

104.-(I) Where alesseeisin arrears with
the rent and has been in arrears for not less
than thirty days, the lessor may serve on that
lessee a notice of intention to terminate the
lease.

2 A notice served on alessee under
this section shall adequately inform the

recipient of all of the following matters:
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(@ the nature and extent of the
breach complained of;

()  the amount which must be paid
to remedy the breach;

(€ the period, being not less than
thirty days from the date of the
service of the notice within
which the breach must be
remedied,

(d) the conseguence that if the
breach is not remedied the lessor
will apply to the court for an
order of termination;

(@ theright of the lessee to apply to
the court, or, for relief against the

termination of the lease.

Notice of 105.-(1) Where alesseeisin breach of a
intention to covenant or condition in the lease, the lessor
terminate a may serve notice of intention to terminate

lease for the lease on that |essee.
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breach of (2) A notice served on alessee under this
covenant section shall adequately inform the recipient
other than of the following matters:

to pay @ the nature and extent of the
rent breach-

(b) where the lessor considers that

the breach is capable of being
remedied-

0)

the action which the lessor
must take or desist from

taking to remedy the
breach-

(i) the amount (if any) of

compensation which the
lessee must pay to remedy
the breach and to
reimburse the lessor's
reasonable expenses
incurred in connection

with the breach;

(iii) the reasonable time, being,
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Consequential
provisions
relating to
notices under
sections 105 and
108

not less than thirty days,
within which the lessor
must take or desist from
taking the action specified
in subparagraph (i);

(0 theconsequencesthat if the
breach is not remedied within the
time specified in subparagraph
(iii) or the compensation is not
paid, the lessor will apply to the
court for an order of termination,

(d theright of the lesseeto apply to
the court for relief against the
order Of termination,

106.-(I) Where the lessor has served a
notice on alessee under section 104 and
105, he shall at the same time or as soon as
practicable serve a copy of that notice on-

(9 subleases-

(b) spouse of the I%see]
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(0 mortgagee of the lessee or of
subleases,

(d) where the lessee is bankrupt, the
trustee in bankruptcy of the
|essee.

() Theobligation of the lessor under
subsection (1) only applies to those persons
mentioned in that subsection of whose
names and addresses the lessor has actual
notice.

(3) The acceptance by the lessor of any
rent after the service of anotice under
section 104 or 105 does not operate as a
waiver of the lessor's right to apply for an
order of termination on the ground of breach
of any covenant or condition in the lease,
unless acceptance of the rent by the lessor
causes the lessee reasonably to believe that
the lessor no longer intends to apply for that
order.

(4  TheMinister may. by regulations
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prescribe the form of the noticesto be
served under sections 104 and 105 and
where notices have been so prescribed, a
notice served under either of the preceding
sections shall be in that form and shall be
void if itisnot in that form.

Application for 107.-(1) An application for relief may be
relief made to adistrict court-

(@ inaproceeding brought by the
lessor for an order of termination
of the lease-

(b inaproceeding brought for the
purpose by any of the persons
referred to in subsection (2)
before the lessor commences a
proceeding  mentioned  in
paragraph (a).

@ Anapplication of relief against an
order of termination of alease may be made
by-
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( thelessee;
(b) if two or more persons are

entitled to the lease as CO-
occupiers, by one or more of

them on their own behalf-

(€ asublessee;

(d) amortgagee for the lessee or a
sublessee-

(§ thetrustee in bankruptcy of the
|essee.

(3) If an application made in accordance
with paragraph (b) of subsection (1) is not
made by all the co-occupeirs, then, unless
the court orders otherwise, it must be served
on all the co-occupiers.

(4  Any person, with an interest in the
leased land or buildings the subject of an
application by the lessor for an order of
termination who on reasonable grounds
claimsthat he has been prejudiced by not
being served with anotice to which section
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104 and 105 applies may apply to the court
for an extension of time within which to
make an application for relief and the court
may grant that person an extension of the
time on any conditions which it thinksfit.

(5) An application for relief is not to be
taken as an admission by the lessee or any
other person applying for relief that-

(@ there hasbeen abreach of a
covenant or condition of the
lease by the lessee,,

(b) by reason of such a breach, the
lessor has the right to terminate
the lease-

(c all notices which were required
to be served by the lessor were
properly served-

(d) the period for remedying the
breach specified in the notice
served under section 104 was
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reasonable or had expired,
and the court may grant relief
without determining all or any

of those matters.
Power of the 108-(I)  In considering whether to
court with grant an order of termination or to grant

respect to order  relief against an order of termination, the
of termination  court shall have regard to the following
and relief matters.

(@ inrespect of thelease of a

Act No. 17 of dwelling house, the matters

1984 contained in section 25 of the
Rent Restriction Act, 1984
applicable to dwelling houses;

(b) the gravity of the breach and in
particular whether any written
law has not, as aresult of the
breach, been complied with;

(c) thereasonableness of the action
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required to be taken or desisted
from by the lessee to remedy the
breach and the item within which
it has to be taken or desisted
from as specified in the notice
served by the lessor under
section 105, and in particular
with respect to the lease of any
building the age, condition and

location of building;

(d) the reasonableness of the amount

of compensation required.to be
paid and the manner of its
Payment by the lessee as
specified in the notice served by
the lessor under section 105-

whether the lessor has committed
any breaches of covenants or
conditions which he is under an
Obligation by the lease to comply
with and the extent to which
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those breaches have contributed
to any breaches by the lessee-

()  thedegree of forbearance shown
by the lessor in respect of other
breaches of covenants and

conditions by the lessee-

(9) the age, means and
circumstances of the lessor-

(h) the age, means, and
circumstances including the
health and number of dependants
of the lessee, and in particular
whether-

()  thelessee. will be rendered
landless or homeless by
the grant of an order.)

(i1) the lessee will have any
dternative  means  of

Providing of himself and
his dependants.

(ii1) aspouse of the lessee will
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@

or islikely to suffer undue
hardship if an order were
made;
whether there is any alternative
remedy which can be applied in
the circumstances;
the interests of all parties other
than the lessee and his
dependants who are participating
in the application for relief,
any other matter which the court
considers  gppropriate and
reasonable in all the
circumstances.

A court may grant any relief

against the operation of an order which the

circumstances of the case require and
without limiting the generdity of that

power, may-

@

cancel, vary or postpone the
order-
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extend the period of time for
compliance by the lessee with a
notice served under section 104-
alter the amount of compensation
required to be paid by the lessee
by a notice served under section
104.

substitute a different remedy for
the one specified by the lessor or
adifferent time for taking or
desisting from taking an action
specified by the lessor in anotice
served under section 105-
provide that any arrears of rent
or other payments due under the
|ease be paid in such instalments
and at such times as the court
shall determine-

require the lessor or the lessee to
remedy any breaches of any
covenants and conditions which
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either or both of them are under
an obligation to comply with-

(9  Order the lessor to enter into a
|ease with-

)  amortgagee of the lessee;

or

(i1) a sub-lessee,

for a period, not being longer
than the Period of the lease
which is to be terminated, and
on any terms and conditions
which the court thinks fit-

(h  confirm the notice
notwithstanding  that  sgme
Procedural  errors  took place
during the making of that notice
if the court is satisfied that-

the lessee or Other person

applying for relief was

made fully -aware of the
substance of the notice-

@0
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and
(i)no  substantial injustice
will  be done by

confirming that notice,
and may grant that relief of any conditions
as to expenses, damages, compensation or
any other relevant matter which the court
thinksfit.

(3) A court may grant relief against an
order for termination notwithstanding that
the lessee has breached an essential term of
the lease and the breach is not capable of
being remedied.

Remedies of 109(1) Where alesseeisin breach

lessor and |essee of a covenant or condition of alease, which
for breach of he is under an obligation to observe and
covenan. comply with, the lessor may, instead of
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serving anotice of intention to terminate,
commence an action against the lessee-
(@ for damages; or
() for adecree of specific
performance- or
(0 foraninjunction; or
(0 torecover asadebt any areas of
rent,
but no action commenced before the service
of anotice of intention to terminate shall not
be proceeded with or judgement givenin
respect of it until after the conclusion of any
proceedings commenced in connection with
an order of termination arising from the
same breaches, including any appeal against

“any decision given in connection with that

order of termination.

(2) Where alessor isin breach of a
covenant or conditionin alease which heis
under an obligation to observe and comply
with, the lease may-
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commence an action against the
lessor-

()  for damages; or

(i1) for adecree for specific
performance; or

(ii1) for an injunction; or

in any case where the lessor has
failed to comply with the
covenants contained in
paragraphs (c) or (d of
subsection (1) of 88-

G) serveanctice on the lessor
that unless he undertake
the repairs and
maintenance heis obliged
to undertake within thirty
days, the lessee will
undertake the repairs and
mai ntenance which under

those paragraphs, it isthe

lessor's  opligation  to
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undertake-

(i) if the  lessor does not
commence the repairs and
mai ntenance as specified
in the notice and does not
seek an extension of time
within which to undertake
the repairs and
mai ntenance specified in
the notice referred to in
subparagraph (i) in as
economical and efficient a
way as possible- and

(iii) set off the cost of that
work against the rent due
under the lease- or

deduct from any rent due under
the lease any sums which the
|lessor has, contrary to the
covenants and conditionsin the
|ease or contrary to any written
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law, required the lessee to pay as
acondition either of obtaining
the lease or of continuing as the
|lessee- or
@  repudiate the lease and cease to
pay any rent under it on the
grounds that the lessor's conduct
shows that he does not intend to
comply with the lease,
and may pursue any two or more of these
actions together as the case may require.

(3) Where the lessee commences an
action for damages, the court may award
damages for the inconvenience suffered by
the lessee and those dependants living with
him for the lessor's failure to comply the
covenants and conditions under the lease
and in addition may award an element of
damages to the lessee by way of a penalty
on the lessor.
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Unlawful 110-(1) A lessee who, contrary to the
eviction express or implied terms and conditions of a

lease is evicted from the whole or a part of
the leased land or buildings, is not as from
the time of the eviction, under any
obligation to pay any rent or other monies
due under the lease or perform any of the
covenants and conditions on the part of the
|essee expressed or implied in the lease in
respect of the land or buildings or part
thereof from which he has been so evicted.

(2) A lessee who, contrary to the express
or implied ten-As of thelease is, on the
commencement of the lease, unable through
the actions or non-actions of the lessor or
any of his agents or employees, to obtain
possession of the leased land or buildings or
part thereof isfor purposes of this section to
be taken as having been evicted from the
whole or as the case may be, a part of that
land or those buildings.
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Application of
this Part to
mortgages

PART X
MORTGAGES
Sub-Part 1
General

l.-()  This Part applies to all
mortgages of land or interestsin land, made
or coming into effect before on and after the
coming into operation of this Act and any
other mortgages of land which are
specifically referred to in any sectionin this
Part and references to mortgages in this Part
shall apply and apply only to mortgages of
land and interestsin land.

(2) References to amortgage in this Part
include, unlessit is stated otherwise or the
context makes plain that it is otherwise, a
small mortgage.

() Referencesin thisPart to "the
mortgaged land" shall be taken to mean and
include a mortgaged right of occupancy, a

!
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Power to
Create
mortgage

mortgaged lease and sublease and a second
or subsequent mortgage.

112.-(I) An Occupier Of land under a
right of occupancy and alessee may, by an
instrument in the Prescribed form, mortgage
hisinterest in the land or a part thereof to
secure the Payment Of & existing or afuture
or a contingent debt or other money or
money's worth or the fulfillment of a
condition.

(2) The Power conferred by subsection (1)
shal include the Power to create second and
subsequent mortgages.

(3) A mortgage of amatrimonial home
Including & gtomary morigage of a
matrimonia home shall be valid only if-

@ any document or form used in
-applying for such amortgageis
signed by or thereis evidence
from the document that it has

292



No. 4 Land 1999

been assented to by the borrower
and any spouse of the borrower
living in that matrimonial home-

(h  any document or form used to
grant the mortgage is signed by
or thereis evidencethat it has
been assented to by the borrower
living in that matrimonial home.

(4) The power conferred by this section
shall.be exerciseable subject to-

( any prohibition or limitation
imposed by this act or any
written |aw-

(b) any restriction contained in an
instrument creating or affecting
theinterest inland which isto be
the subject of amortgage.

(5) In respect of a mortgage other than a

mortgage of land registered under the Land

Cap. 334 Registration Ordinance, it shall take effect
only when it is registered in a prescribed
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register and alender shall not be entitled to
exercise any of hisremedies under that
mortgage if it is not so registered.

(6) Nothing in this section shall
operate to prevent a borrower from offering
and alender from eccepting-

@ a wrtten and  witnessed
undertaking, the clear intention
of which isto charge the
borrower's  |and  with the
repayment of money or money's
worth obtained from the lender-
or

() adeposit of any of the following-

() acertificate of agranted
right of occupancy;

(i) a certificate of a
customary right of
occupancy;

(i) adocument of alease-

(iv) other  document which
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Application of

this Part to
customary

mortgages

may be agreed upon
evidencing aright to an
interest [and; or

(v other documents which
may be agreed upon to
Secure  any  payments
which arereferred to in
subsection M.

(N The arangement specified in
paragraph (a) of subsection (6) may be
referred to as an informal mortgage™ and a
deposit of documents specified in paragraph
(b) of subsection (6) shall be known and

referredto as alien by deposit of
documents'.

113-(I)  The creation and operation of
customary mortgages of land shall, subject
to the provisions of this section, continue to
be in accordance with the customary law
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applicable to the land in respect of which the
customary mortgage is created.

(2) Where the lender under a customary
mortgage seeks to exercise any customary
remedy which involves or may involve the
borrower being disposed or permanently
deprived of the occupation of the mortgaged
land, the lender shall, after using the
services of the Village Land Council try and
mediate on the application of the proposed
or any other remedy, make an application to
the Village Land Council for an order
authorising the exercise of that remedy and
theVillage Land Council shal, in
determining whether to authorise the
exercise of that remedy be guided by the
provisions of sections 138 and 140 applying
to small mortgages, whether the amount of
the loan under the customary mortgage
exceeds the amount that may be lent on a
small mortgage or not.
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3  The borrower under a customary
mortgage may, after making use of the
services of the Village Land Council to try
and mediate on the matter with the lender,
apply to aVillage Land Council for the
mortgage to be reopened on the ground that
the terms of the mortgage are-

(@ unfa Iy or
() an unreasonable departure from
the normal terms of a customary
mortgage applicablein the area
where the land islocated: or
() disadvantageousto the interests
of the dependants of the
borrower,
and the Tribunal shall, in considering and
determining that application, be guided by
the provisions of sections 141 and 142.

(4) In any case concerning a customary
mortgage, the Tribunal determining the case
shall, where it appears to the Tribunal that-
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@ there is a lacuna in the
customary law applying to that
mortgage; and

(j ho other system of customary
law makes adequate or any
provision for the matter in
respect of whichthere 1s a

lacuna,
be guided by the relevant provisions of this
Part of thisAct.
Small 114.-(1) Inthis Act, a"small mortgage” isa
mortgages mortgage for aperiod of years not exceeding

three years to secure any sum of money not
exceeding the sum set out in subsection (2)
or which shall from time to time be set by
order made by the Minister, after
consultation with-

( the Commissioner;

() any body, or organisation whose

principal businessisto advance
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o to represent those
organisations whose principal
business is to advance money on
the security of a mortgage.

(2) The sum of money which may be
secured by a small mortgage shall not,
unless and until it is atered by order made
by the Minister in accordance with
subsection (1), be greater than half amillion
shillings.

(3) A small mortgage instrument and any
other document which isancillary to, or isto
be used by the lender to inform the borrower
of al the rights and obligations of the parties
to, asmall mortgage shall bein such a
language and use such clear and ssimple
words, typography and lay out that the
borrower is madé fully aware-

(@ of therightsand duties conferred

orimposed on him by the
mortgage or any document
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ancillary to the mortgage;

(b) of the protection and remedies
available to him under this Act
and any other law applicable to
small mortgages,

() such other matters as may be
prescribed.

(4 It shal bethe duty of the lender
of monies secured by a small mortgage to
give to the borrower and, where the
borrower is married, the spouse or spouses
of the borrower, and any other person who
undertakes any obligation under that small
mortgage a copy of the mortgage instrument
prepared in accordance with the provisions
of subsection (3).

(5) If it appears to the court on an
application to it under sections 138 to 142
that the small mortgage does not comply in
every particular with the provisions of
subsections (3) and (4) and any regulations

300



No. 4

Land

1999

made under this section which deal with the

matters contained in those subsections, the

court shall refuse to make the order applied

for unlessit appears to the court that-

(@ every person to whom subsection

(4) refersreceived, before the
creation of the small mortgage,
as full an explanation of the
consequences of that mortgage
asif those subsections had been
complied with. o

(b) there ae exceptional
circumstances which Provide a
satisfactory explanation of the
failure to comply with those
subsections.
©  Any advance 'of money which
Purports to be under a small mortgage but
which exceeds the maximum sum of money
which may, under subsection(2) or any order
made by the Minister under subsection (1),
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from time to be advanced under a small
mortgage shall cease to be a small mortgage.

(7) Any provision, term, covenant or
condition in a small mortgage which
purports to exclude any provision of this Act
which specifically appliesto a small
mortgage shall be void.

(8) the Minister may be make regulations as
to the form, content and lay out of small
mortgage and where such regulation set
out amodel form complying with subsection
(3) which may be used to create a small
mortgage, any person or organisation
advancing money on a small mortgage shall,
be under a duty to use documentsin
connection with their small mortgage no less
clear and comprehensive than that model

form.
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Mortgage of
lan d to take

effect as
security only

115-41)  Onand after them date of the
commencement of this Act, a mortgage shall
have effect as a security only and shall not
operate as atransfer of any interest or rights
in the land from the borrower to the lender
but the lender shall have, subject to the
provisions of this Part, all the powers and
remedies in case of default by the borrower

and be subject to all the obligations that
would be conferred or implied in atransfer

of aninterest in land subject to redemption.-
() inthe case of the mortgage of a

lease, the tender shall not be liable to the
lessor for rent or in respect of the

covenants and conditions contained or

implied in the lease to any greater extent
than he would have been if the mortgage had

been by way of a sublease.
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Priority

Cap.334

Cap. 117

116.-(I) Mortgages shall rank according
to the order in which they are registered-

@ inrespect of mortgages of land
registered under the Land
Registration  Ordinance,  in
accordance with section 60(1) of
that Ordinance;

() inrespect of al other mortgages,
in accordance  with  the
appropriate register.

@  Informa mortgages shal rank
according to the order in which they are
made provided that where an informal
mortgage is registered under section 11 of
the Registration of Documents Ordinance, it
shall take priority over any unregistered.
informal mortgage.

(3) For purposes only of determining the
Priority of mortgages, a customary mortgage
shall be deemed to be an informal mortgage,
and registration of a customary mortgagein
aregister of village land shall have the same
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Cap. 117

effect as regards the priority of such a
mortgage asif it were registered under
section 11 of the Registration of Documents

.Ordinance.

(4) Where two informal mortgages are
made on the same day or are registered on
the same day, the mortgage which was first
in time to be made or registered shall have
priority.

(5) Where alender, subsequent in time
to aprior lender under a mortgage, lends
money or money's worth on the security of a
mortgage to a borrower as a consequence of
or through the fraud, dishonesty or
misrepresentation of the prior lender, either
in conjunction with or separately from the
fraud, disnonesty or misrepresentation of the
borrower, that prior lender's right to
repayment under the mortgage shall be
postponed to the rights of the subsequent
lender.
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6) The rules of priority for informal

mortgages shall apply as far as the
circumstances shall permit to liens by
deposit of documents.

Tacking 117-(1) A lender may, subject to the
provisions of this section, make provisionin
the mortgage instrument to give further
advances or to give credit to the borrower on
acurrent or continuing account.

(2) A further advance referred to in
subsection (1) shall not rank in priority to
any subsequent mortgage unless-

(@) the  Provison for further

advancesis noted in the register
in which the mortgage is

registered; or
(b) thesubsequent lender has
consented in writing to the
Priority of the further advance.
(3 Subsections, (1) and (2) shall not
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Consolidation

apply of asmall mortgage.

(4) Expect as provided for in this section
thereis no right to tack

(5 Where a mortgage provides for the
payment for a principal sum by way of
Instalments, the payments of those
instalments shall not be taken to be a
further advance.

118.-(1) Unless there is an express
provision to the contrary clearly set out in
the mortgage instrument, where a borrower
has more than one mortgage with a single
lender on several securities he may
discharge any or some of the mortgages
without having to redeem all mortgages.

in accordance
consolidation of his mortgage shall record
that right in the register or registers
against al the mortgages so consolidated
which are

307



No. 4

Land 1999

Variation of a
mortgage,

registered.

(3) Notwithstanding subsection (1), no
right to consolidate snall be exerciseableto
the prejudice of any person acquiring any
right of occupancy or lease or other interest
in land entitling that person to the
occupation and use of that land prior to the
recording of that right to consolidate in the
prescribed register.

(4) Consolidation shall not be permitted
In respect of asmall mortgage and any
attempt to provide for or exercise any
powers of consolidation in asmall mortgage
shall bevoid.

(5) Therules of equity applicable to
consolidation shall not apply as from the
date of the commencement of this-Act.

119.-(1) Therate of interest payable
under a mortgage may be reduced or
increased by a notice served on the borrower
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by the lender which shall-

@ give the borrower a written
notice of not lessthan thirty days
of the reduction or increasein
the rate of interest;

()  state clearly and in amanner
which can be readily understood,
the new rate of interest to be paid
in respect of the mortgage.

Q  The amount secured by a

mortgage may be reduced or increased by a
memorandum which-

@  complieswith subsection (5);

and
(b issigned-

() in the case of a
memorandum of
reduction, by the lender-
or

(ii)in the case oOf a
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memorandum of increase, by the current
borrower; and
(c) statesthat the principal moneys
intended to be secured by the mortgage are
reduced or increased as the case may be,
to the amount or in the manner specified in
the memorandum.

(3) Theterm or currency of amortgage may be
shortened, extended or renewed by a
memorandum which -

(@) complieswith subsection (5); and
(b) is signed by the current borrower and by
the lender; and
(c) statesthat theterm or currency of the
mortgage is shortened, extended or renewed,
as the case may be, to the date or in the
manner specified in the memorandum.
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(9  The covenants conditions and
powers expressed or implied in amortgage
are varied in the manner specified in the
memorandum.

(5) A memorandum for the purposes of
subsections (2), (3) and (4)-

(@ must be endorsed on or, annexed
to the mortgage instrument; and
() when so endorsed or annexed to

the mortgage instrument,

operates to vary the mortgage in
accordance with the terms of the

memorandum.
Sub-Part 2,
Dischar ge of mortgages
Right to 120.-(1) Subject to the provisionsof this
discharge section, on payment. of all money and the

performance of all other conditions and
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obligations secured by the mortgage the
borrower shall be entitled to discharge
the mortgage at any time before
mortgaged land has been sold by the
lender or areceiver under a power of
sale and any agreement or provision in
the mortgage instrument or otherwise
which-

(@ purportsto deprive the borrower
of thisright; or

(h) seeksto fetter the exercise for
thisright; or

() dtipulates for @ collatera,
advantage which is unfair and
unconscionable and inconsistent
with the right to discharge,

shall bevoid.

()  Thelender may providein the
mortgage instrument that where a borrower
wishesto exercise hisright to discharge the
mortgage at any time before the expiry of
the term of the mortgage-
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Transfer of
mortgage

(@ heshall give one month's notice
of hisintention to discharge; or
() bheshall pay not more than one
month's interest at the rate at
which interest is payable on the
principal sum secured by the
mortgage or at any lesser rate
which may be agreed,
aswell as paying all other monies secured
by the mortgage.

(3) A discharge whether of the whole or
apart of amortgage shall be as prescribed
under this Act or any other law.

(4) Section 63 of the Land Registration
Ordinance, Cap.334 shall apply to any
mortgage made under this Part.

121-(I)  The current borrower or any
person mentioned in subsection (2) may at
any time, other than a time when the lender
ISin possession of the mortgaged land ih
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writing request the lender to transfer the mortgage to a
person named in the written request.

(2) Subject to the consent on the borrower which
consent shall not be unreasonably withheld the persons
who may take the written request under subsection (1) are-

(@) any person who has an interest in the
right of occupancy, lease or mortgage
that has been mortgaged;

(b) any surety for the payment of the
amount secured by the mortgage;

(c) any creditor of the borrower who has
obtained a decree for sale of the
mortgaged right of occupancy, lease or

mortgage.
(3) Thelender, on receiving awritten request made

under subsection (1) and on payment by the person or

persons making
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the request of all monies which would, have
been payable if discharge of the mortgage
had been made under section 120, and the
performance of all other obligations secured
by the mortgage, shall transfer the mortgage
to the person named in the written request.

Lender's 122. Wherea mortgage contains a,
consent to condition, express or implied by the
transfer borrower that the borrower will not without

the consent of the lender transfer, or assign,
or lease the right of occupancy or in the case

of alease, sublease, no transfer assignment,
|ease sublease shall be registered, until the-

written consent for the lender has been

produced to the Registrar.
Sub-Part 3
Covenants, conditions and powersimplied in mortgages
Implied 123(1) There shall beimplied in
covenants by every mortgage covenants by the
borrower
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the borrower  with the lender binding the borrower-

@

to pay the Principal money on
the day appointed in the
mortgage on the day appointed
in the mortgage agreement, and,
so long as the principal money or
any Part thereof remains unpaid,
to Pay interest on the money
thereon or on so much of the
money which for the time being
remains unpaid at the rate and on
the days and in the manner
specified in mortgage agreement;
to pay all rates, charges, rent,
taxes and other outgoing which
areat all times payable in respect
of the mortgaged land held for a

right Of occupancy;
to repair and keep in repair al
buildings and  other

Improvements ~ upon  the
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mortgaged land or to permit the
borrower or his agent at all
reasonable times until  the
mortgage is discharged and after
reasonable notice to the
borrower, to enter the land. and
examine the state and condition
of such  buildings  and
improvements;

(d) to ensure by insurance or any
other means whichmay be
prescribed or  which  are
appropriate, that resources will
be available to make good any
loss or damage caused by fireto
al buildings on the land, and
where insuranceistaken out, itis
done so in the joint names of the
borrower and lender with
insurers approved by the lender
and to the full value of al the
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buildings;

(e)inthecaseof mortgage of land
used for agricultura purposes, to
use, the land in a sustainable
manner and in accordance with
the principles of good, husbandry
and any conditions subject to
which the right of occupancy or
|lease under which theland is
held and to comply with all

written laws and Lawful orders
Applicable to that use of the land-

(f) not to lease or sublease the

mortgaged land or any part of it
for any period longer than ayear
without the, previous consent in

Writing of thelender, but that
consent  shall not be

unreasonably withheld;

(g) not . to transfer or assign the right
of occupancy or lease or part of
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it without the previous consent in
writing of the lender but that
consent shall not be
unreasonably  withheld;
(h) in the case of amortgage of a
lease, during the continuance of
of the mortgage, to pay, perform
and observe the rent, covenants
and conditions by and in the
lease contained and implied and
on the part of the lessee to be
paid, performed and observed
and to keep the lender
indemnified  against  all
proceedings, expenses and
clams on account of non-

payment of the rent or part of it
or the breach of non-observance
of the said covenants and
conditions or any of them, and, if

the lessee has an enforceable
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right to renew the lease, to renew
it;

where the mortgage is a second
or subsequent mortgage, that the
borrower will pay the interest
from time to time accruing on
each prior mortgage when it
becomes due and will at the
proper time. repay the principal
money or part of it due on each
prior charge;

where the borrower fals to
comply with any of the
covenantsimplied by paragraphs
(b), (), (d), (€) and () of this
subsection, that the lender may
spend any money which is
reasonably necessary to remedy
the breach and may add the
amount so spent to the principal
money and that amount shall be
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Foreclosure
abolished

deemed for all purposesto bea

part of the principal money

secured by the mortgage.

(2) Reference to the obligation of the

borrower in paragraph (b) of subsection (1)
to keep all buildings upon the mortgaged
land in repair shall be taken to be an
obligation to keep such buildingsin a
reasonable state of repair as set out in
section 92.

(3) The Provisions of section 93 shall
apply to an application by a borrower to a
lender for consent under paragraphs (f) and
(9) of subsection (1).

124.(1)  Any ruleof law written or
unwritten, entitling a mortgagee (lender) to

foreclose the equity of redemption in
mortgage land is abolished.
(2) It is hereby declared that on and after
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Remedies of
the lender

the coming into operation of this Act, a
lender shall not be entitled to enter into
possession of the mortgaged land held for a
right of occupancy or a mortgaged lease or
to receive the rents and profits of that land

or lease by reason only that default has been

made in the Payment of the principal sum or
of any interest or other periodic payment or
of any Part thereof or in the performance or
observance- of any agreement expressed or
implied in the mortgage, other than in

accordance with the provisions of this Sub-

Part.

125-(1)  Where aborrower is in
default of any obligation to pay interest or

any other periodic payment or any part
thereof due under any mortgage or in the
performance or observation of any covenant,
express or implied in any mortgage and
continues so to be in default for one month,

322



No. 4 Land 1999

the lender may serve on the borrower a
notice in writing to pay the money owing or
to perform and observe the agreement as the
case may be.
(2) The notice required by subsection (1)
shall adequately inform the recipient of the
following matters:

(@ the nature and extent of the
default made by the borrower;

(b) wherethe default consists of the
non-payment of any money due
under the mortgagee, the amount
that must be paid to rectify the
default ancli the time, being not
less than three months, by the
end of which the payment in
default must have been
completed;

(¢ wherethe default consists of the
failure to perform or observe any
covenant, express or implied, in
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the mortgage, the thing the
borrower must do or desist from
doing go as to rectify the default

and the time, being not less than
two months, by the end of which

the default must have been
rectified;

(d)the consequence that if the
default is not rectified within the
time specified in the notice, the
lender will proceed to exercise
any of theremediesreferredtoin
this section in accordance with
the procedures provided for in

this Sub-Part;

(§ theright of the borrower in
respect of certain remediesto
apply to the court for relief
against those remedies.

(3) Where the borrower does not comply
within two months of the date of service,
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with the notice served on him under
subsection (1), the [ender may.

(@ suetheborrower for any monies
dueand owing under the
mortgage;

(b) where the mortgage is not a
small mortgage-

() appoint areceiver of the
income of the mortgaged
land;

(i) lease the mortgaged land
or where the mortgaged is
of alease, sublease the
land;

(ii1) enter into possession of
the mortgaged land;

(iv) sell the mortgaged land;

(€ wherethe mortgageisasmall

mortgage, apply to the court for
an order-

() toappoint arecever of the
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income of the mortgaged
land;

(ii) to lease the mortgaged
land or where the

mortgage is of alease,
sublease the land.

(i) to enter into possession of
the mortgaged land;

( where themortgage is a
mortgage of land held for a
customary right of occupancy,

(i) appoint areceiver of the
income of the mortgaged
land;

(ii) apply to the court for an
order to-

(ad) lease the mortgaged
land or where the

mortgage is of a
lease, sublease the
land:
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Lender's action
for money
secured by

(bb) enter into
possession of the
mortgaged land;

(cc) sell the mortgaged
land to any person
or group of persons
referred  to in
section 30 of the
Village land Act,
1998.

(4  TheMinister shall, by regulations,
prescribe the form and content of a notice to
be served under this section and where the
notice to be served under this section has
been so prescribed, a notice served under
subsection (1) shall bein thalt form and shall
bevoidif itisnot in that form.

126.-(1) The lender may sue for the
money secured by the mortgage only in the
following cases-
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mortgage @

where the borrower is personaly
bound to repay the money;

(b) where by any cause other than

the wrongful act of the borrower
a reasonabl e opportunity to
provide further security
sufficient and the borrower has
failed to provide that additional
security;

where the lender is deprived of
the whole or part of his security
through or in consequence of the
wrongful act or default of the
borrower.

(2) No action shall be commenced until

the time for complying with a notice served

under section 125 has expired.

(3) The court may at its discretion order
a postponement of any proceeding brought

under this section, until the lender has
exhausted all his other remedies against the
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Appointment,
powers,
remuneration
and duties of
recelver

mortgaged land, unless the lender agrees to
discharge the mortgage.

127.-(1) It shall be an implied
condition in every mortgage, other than a
small mortgage, that the lender shall have
the power to appoint areceiver of the
income of the mortgaged land.

(2) Prior to the appointment of arecelver
under this section, the lender shall serve a
notice in the prescribed form on the
borrower and shall not proceed with the said
appointment until thirty days have elapsed
from the date of the service of that notice.

(3) The appointment of areceiver shall
bein writing signed by the [ender.

(4) A receiver maybe removed at any
time and a new receiver appointed by
writing signed by the lender.

(5) A receiver appointed under this
section shall be deemed to be the agent of
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the borrower for the purposes for which he
IS appointed, and the borrower shall, unless
the mortgage instrument provides otherwise,

be solely responsible for the acts and
defaults of the receiver.

(60  Where acourt approves the
appointment of areceiver under asmall
mortgage, it may order that the lender be
jointly responsible with the borrower for the

acts and defaults of the receiver.

(7) The receiver shall have the power
to demand and recover all the income of

which heis appointed receiver, by action or
otherwise, in the name of the borrower, and

to give effectual receipts for the same.
(8) The receiver shall be entitled to
retain out of any money received by him all

costs, charges and expenses incurred by him
asrecelver, and, for hisremuneration, a
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commission at the rate, not exceeding five
per centum of the gross amount of all
monies  received, specified in  the
appointment, or if no rateis so specified at
the rate of five per centum. or any other rate
as the borrower and lender may agree or
where the appointment of areceiver comes
before the court, which the court thinksfit.

(9  Thereceiver shal apply all
moneys received by him in the following
order of priority:

(@ first, inthe payment of all rents,
rates, charges, taxes and other
outgoings required to be paidin
respect of the mortgaged
property;

() second, in keeping down all
annual sums or other payments,
and the interest on al principal
sums, having priority to the
mortgage of which heisthe
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receiver,

¢ third,in payment of his
remuneration and expenses,

(@ fourth, in payment of al
reasonable expenses incurred in
the doing of anything which a
receiver isrequired or entitled to
do in respect of the mortgaged
land, including but not limited
to-

() the payment of any
premiums on any
insurance policy properly
payable  under  the
mortgage instrument; and

(i1) the costs of undertaking
necessary and proper
repairs to any buildings
comprised in the mortgaged
land as directed in writing

by the lender;
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(e)

fifth, in the repayment of any
money paid or advanced by the
lender to meet the reasonable
expenses referred  to in
paragraphs (&), (b), (c), and (d)
together with any interest on any
amount so paid or advanced at
the rate at which interest is
payable on the principal, sum
secured by the mortgage;

sixth, in payment of the interest
accruing due in respect of any
principal sum secured by the
mortgage;

seventh, in and towards the
discharge of the principal sum

secured by the mortgage

and shall pay the residue, if any, to the
borrower or other person entitled to the
mortgaged land.
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L ender's power 128.-(1) A lender who has appointed
of leasing arecelver under section 127, shall, unless

the mortgage instrument expressly provides
to the contrary, have power, subject to the
provisions of this Act and any other laws
applicable to the leases of land-

(@  togrant leasesin respect of the
mortgaged land or any part
thereof;

(b toaccept asurrender of any lease
so granted and of any lease
granted by the borrower,

and may, for that purpose, execute, in place
of the borrower any instrument required to
execute that lease or surrender.

(2) Prior to granting alease under this
section, alender shall serve anotice on the
borrower in the prescribed form and shall
not proceed with the granting or execution
of that lease until thirty days have elapsed
from the service of that notice.
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shall-

(3) Every lease granted by the lender

@

be made to take effect in
possession not later than six
months after its date;

reserve the best rent that can
reasonably be obtained regard
being had to the circumstances
of the case;

subject to the provisions of
paragraph (a) of subsection (5),
be for aterm not exceeding
fifteen years or the length of the
term of the mortgage whichever
IS the shorter,

contain any terms and conditions
which are reasonable, having
regard to the interests of the
borrower and of any other
persons having an interest in the
mortgaged land;
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(@ contain adeclaration that the
lender has appointed areceiver,
with the date of the appointment.

(4) A lease created by alender under this
section shall not be binding on any person
holding, and shall not take priority over, any
mortgage which has priority to the mortgage
of the lender who has granted the lease.

(5) Where money has been advanced
on the security of asmall mortgage, alease
created out of that mortgaged land shall-

@ befor aterm not exceeding two

years,

(h) inthecaseof;

() land used for agricultural
purposes, ensure that the
borrower  is left in
possession of sufficient
land and buildingsto
enable him to provide
basic shelter and
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sustenance for himself and
his dependants living with
him; and
(i) adwelling house, ensure

that the borrower is left
sufficient space in that
dwelling house or s
provided with alternative
accommodation to enable
him to provide basic

shelter for himself and his
dependants  living  with
him.

(6) A lease of mortgaged village land
held by avillager for a customary right of
occupancy shall comply with the provisions
of paragraphs (a) and (b) of subsection (5).

Power of 129.-(1) A lender may, at any time
lender t? ke after the end of the period specified in the
Possesson of oy agraphs (b) and (¢) of subsection (2) of
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mortgaged
land

section 125, serve anotice of intention to
enter in the prescribed form on the borrower
that the lender will enter into possession of
the whole or a part of the mortgaged land at
adate not earlier than one month after the
date of the service of the notice.

(2) A lender may exercise the power
of entering into possession of the mortgaged
land by-

(@ entering into and taking physical
possession of the land or a part
of it peaceably and without
committing any forcible entry;

(b) asserting management or control
over the land by serving anotice
in the prescribed form' requiring
any lessee or the borrower or any
other occupier of the land to pay
to the lender any rent or profits

which  would otherwise be
payable to the borrower.
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() Thelender shall be regarded as
being in possession on the date-

@ onwhich he enters into
pOssession in accordance with
paragraph (a) of subsection (2);
or

(b) on which hefirst receives any

rent or profit from the land.

(4 A lender who has entered into
POSSESSION  May remain in possession,
without prejudice to the right to withdraw
from possession, so long as the mortgaged
land continues to be subject to any liability
under the mortgage.

(5) A lender in possession shall be
bound by all those covenants set out in
paragraphs (a) to (€), and (h) and (i) of
subsection (1) of section 122 asif that lender
were the borrower referred to  in that
subsection.

6) A lender in possession of any
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mortgaged land.

@

by occupation, shall be entitled
to manage the land and take all
its profits, but shall be liableto
the borrower for any act by
which the value of the land, or
any buildings on, or other
permanent improvementsto the
land are impaired or the
borrower otherwise suffers|oss;

(b) whether by occupation or by

receipt of rents and profits shalt
be accountable to the borrower
not only for the sums, actually
received by him, but aso for any
additional sums which he might
reasonably have been expected
to receive by the careful and
business like exercise of his

powers,

(c) may renew alease granted by the
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borrower on the same terms as
the original lease but may not
Otherwise grant any |ease out of
the mortgaged land.

(7) A lender in possession shall apply
all the moneys received by him to the same
Payments and in the same Order as apply to a
receiver and ére set out in subsection (9) of
section 127 except that alender in
possession shall not be entitled to receive
any payments under paragraph (c) of that
subsection.

(8 Any person on whom anotice
under subsection (3) has been served shall
forthwith comply and continue to comply
with that notice until either-

(@ anotice of withdrawal inthe
prescribed form is served on that
person by the lender in
pOSSession; or

() the lender in possession
withdraws from that possession;

341



No. 4 Land 1999

(c) acourt ordersthelender in
possession to withdraw from

pOSSEssioN.
Withdrawal of 130-(1) A lender may, not
lender from sooner than one month after the
possession service of anotice Of withdrawal in

the prescribed form on the borrower
and on all persons served with a
notice under subsection (3) of section
12% withdraw from possession of the
mortgaged |and.

(2) A lender shall withdraw

from possession of the mortgaged
land-

(@ whereacourt makesan
order directing the lender
to withdraw-

() where the lender appoints
arecelver under section
127

() where the default
which was the cause

of the entry
INto possession has been
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rectified  through  the
possession of the lender;

where the lender has
exercised the power of
sdle under section 13 1;
where the borrower has
discharged al liabilities
under the mortgage.

(3) A lender in Possession shall be

taken to have withdrawn from
possession of all or a part of the
mortgaged land in any case provided

for-

@

by paragraph (9 of
subsection (2), when the

order for the court is made;
by paragraph () of
subsection (2), when the

receiver has been
appointed in accordance
with section 127;

(¢ by paragraph (0  of
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subsection (2), when the
lender has either-

()  ceased to occupy
the mortgaged |and-
or

(it) whereheisnot in
occupation, served
a notice of
withdrawal on all
persons served with
a notice  under
subsection (3)  of
section 129;

( by paragraph () of
subsection (2), when
purchaser of the
mortgaged land entersinto
occupation of that land;

€@ by paragraph (9 of
subsection (2), when the

borrower serves notice of
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cancellation of possession
in the prescribed form.

4 A lender who has
withdrawn  from possession of
mortgaged land may not again enter
into possession of that land, otherwise
than by complying with the
provisions of sections 125, and 129
where the borrower isin afresh

default under the mortgage.
L ender's power 131.-(I) Where aborrower is
of sale in default of his obligations under a

mortgage and remains in default at
the expiry of the time provided for the
rectification of that default in the
notice served on him  under
subsection (1) of section 125, alender
may exercise his power to sell the
mortgaged |and.

2 Before exercising the

345



No. 4

Land 1999

power to sell the mortgaged land, the
lender shall serve anoticeto sell in
the prescribed form on the borrower.
and shall not proceed to complete any
contract for, the -sale of the mortgaged
land until a period of forty days have
elapsed from the date of the service of
that notice to sell.

(3) A copy of the noticeto sell
served in accordance with subsection
(2) shall be served on-

(@ the Commissioner where
the mortgaged land is held
for a granted right of
occupancy;

(b) the Village Council of the
village  where the
mortgaged land is located
where that land is held for
a customary right of
occupancy or is held
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under customary tenure;
where the mortgaged land
isalease, the holder of the
right of occupancy but of
which the lease has been
granted;

any spouse of the
borrower;

any lessee and sub lessee
of the mortgaged land or
of any buildings on the,
mortgaged |and;

any person who isaco-
occupier  with the
borrower;

any other tender of
moneys secured by a
mortgage on the
mortgaged land of whom
the lender proposing to
exercise the power of sale
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has actual notice;

any guarantor of the
moneys advanced under
the mortgage;

any other person with a
right to enter on and use
the land or the natural
resourcesin, on, or under
the mortgaged land-

such other persons as may
be prescribed by
regulations,

and shall be posted in a prominent
plate at or as near as may be to the
mortgaged |and.

(4) The exercise by alender of

this  power of sale shall be a
disposition which is subject to the

provisions of section 38.
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Duty of lender 132-(1) A lender who
exercising exercises a power tosell the

power of sale mortgaged land, including the
exercise of the power to sell in
pursuance of an order of acourt, owes
aduty of care to the borrower, any
guarantor of the whole or any part of
the sums advanced to the borrower,
any lender under  asubsequent
mortgage including acustomary
mortgage or under alien to obtain the
best price reasonably obtainable at the
time of sale.

(2) Where the price at which
the mortgaged land is sold is twenty-
five per centum. or more below the
average price at which comparable
interestsin land of the same character
and quality are being sold in the open
market, there shall be a reputable
presumption that the lender isin
breach of the duty imposed by
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subsection (1) and the borrower
whose mortgaged land is being sold
for that price may apply to a court for
an order that the sale be declared
void, but the fact that a plot of
mortgaged land is sold by the lender
at an undervalue being less than
twenty-five per centum below the
market price shall not be taken to
mean that the lender has complied
with the duty imposed by subsection
D).

(3) It shall not be a defence to
a proceeding against alender for
breach of the duty imposed by
subsection (1) that the lender was
acting as agent of or under a power of
attorney from the borrower or any
former borrower.

4 A lender shall not be
entitted t0 any compensation or
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indemnity from the borrower, any
former borrower or any guarantor in
respect of any liability arising from a
breach of the duty imposed by
subsection (1).

(5) The sale by a prescribed
lender of any village land occupied by
avillager shall conform. 10 the
provisions of section 30 and 31 of the

Act No.5 Village Land Act, 1999, save that
of 1999 such a sale shall not require any
approval from avillage council.

(6) Any attempt by alender to
exclude al or any of the provisions of
thissection m any mortgage
instrument or any  agreement
collateral to a mortgage or in any

other way shall be void.

Powers incidental 133-(1) Wherealender, or a

to the power of receiver become entitled to exercise
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the power of sale, that sale maybe-

@

(0

©

of the whole or a part of
the mortgaged land;
subject to or free of any
mortgage  or  other
encumbrance having
priority to the lender's
mortgage;

by way of subdivision or
otherwise;

(d) by private contract or

©
()

352

public auction;

with or without reserve;
for apurchase prove
payablein one sum or by
Installments;

subject to any other
conditions  which the
lender shall think fit,
having due regard to the
duty  imposed by
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subsection (i) of section

132,

(2) Where asaleisto proceed
by public auction, it shall be the duty
of the lender to ensure that the saleis
publicly advertised in such a manner
and form asto bring it to the attention
of persons likely to be interested in
bidding for the mortgaged land and
that the Provisions of section 52
(relating to auctions and tenders for
right of occupancy) are, as near as
may be, followed in respect of that
sale.

(3) A sale of the mortgaged
land by alender in exercise of the
power of sale shall be madein the
prescribe form and the Registrar
shall accept it as sufficient evidence

that the power has been duly
exercised.
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Protection of
purchaser

(4 Upon registration of the
right of occupancy or lease or other
interest in land sold and transferred
by the lender the interest of the
borrower as described therein snall
pass to and vest in the purchaser free
of all liability on account of the
mortgage, or on account of any other
mortgage or encumbrance to which
the mortgage has priority, other than a

|ease or easement to which the lender
had consented in writing.

134-(1)  Thissection applies

to-
(@a  peson  who
purchases
mortgaged land

from the lender or
receiver., excluding
the lender is the
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purchaser;

(b) a person claiming,

the mortgaged land
through the person
who purchases
mortgaged land
from the lender or
recelver, including
aperson claiming
through the lender
where the lender is
the purchaser
where, in such a
case the person so
claiming obtained
the mortgaged land
in good faith and
for vaue.

A person to whom this
section applies-

IS not answerable for the
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loss, misapplication or
non-application of the
purchase money paid for
the mortgaged land;

(b) isnot obliged to seeto the
application of the
purchase price;

(C) isnot obliged to inquire
whether there has been a
default by the borrower or
whether  any  notice
required to be given in
connection  with  the
exercise of the power of
sale has been duly given
or whether the saleis
otherwise necessary,
proper or regular.

(3 A persontowhom this
section appliesis protected even if at
any time before the completion of the
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Sale by lender
to himself

sale, he has actual notice that there
has not been a default by the
borrower, or that a notice has not
been duly served or that the saleisin
Some way, unnecessary improper or
irregular, except in the case of fraud,
misrepresentation or other dishonest
conduct on the part of the lender of
which that person has actual or
constructive notice.

(4) A person prejudiced by an
unauthorised, improper or irregular
exercise of the power of sale shall
have aremedy in damages against the

person exercising that power.

135-41) A lender exercising
the power of sale may sell to himself,
other than in the circumstances.
provided for in subsection (3) only if

acourt gives him leave to do so.
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@ A court shal not grant
|eave unless the lender satisfies such
court that a sale of the mortgaged
land to himself isthe most

advantageous way of selling the land
so as to comply with the duty
imposed on the lender by subsection
(1) of section 132.
(3) Where the mortgaged land
Isto be sold by public auction, the
lender may bid for and purchase the
mortgaged land at that public auction
so long as the price bid for the
mortgaged land by the lender is-
@ the highest price bid for
that land at the auction; or
() equal to or higher than the
reserve price, if any, put
upon the land before the

auction,
whichever amount is the greater.
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Application of
proceeds of sale

of mortgaged
land

(4  Where alender who has
sold mortgaged land to himself
appliestothe Regigrar to  be
registered as the lawful occupier of
land under aright of occupancy or
lease, the Registrar may require that
lender to provide any evidence which
the Registrar may specify that the
provisions of this section have been
complied with and the Registrar shall
not be obliged to register any such
right of occupancy or lease until the
|ender has so satisfied the Registrar.

136.-(1) The purchase money
received by alender who has
exercised his power of sale shall be
applied in the following order of
priority-

@ first, in payment of any

rates, rents, taxes, charges
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or other sums owing and

required to be paid on the
mortgaged land.

second, in discharge of
any prior mortgage or

other encumbrance subject
to which the sale was
made;

third, in payment of all

costs and reasonable
expenses properly
incurred and incidental to
the sale or any attempted

sde;

fourth, in discharge of the
sum advanced under the
mortgage or so much of it
asremains outstanding,
interests, costs and all

other moneys due under
the mortgage, including
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Right of
borrower to
discharge
mortgage on
payment of
sum due any

time before
sde

any moneys advanced to a
receiver in respect of the
mortgaged land  under
section 127,

(@ fifth, in payment of any
subseguent mortgagesin
order of their priority,

and the residue, if any, of the money
so received shall be paid to the person
who, immediately before the sale,
wasentitted to discharge the
mortgage.

137-() At any time before the
mortgaged land is sold, or withdrawn
from sale, the borrower or any other
person who is entitled to discharge the
mortgage may discharge the mortgage
in whole or in part by paying to the
lender all moneys secured by the
mortgage at the time of payment.
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Remediesin
connection
with small

mortgage

(2  Where payment is made under

subsection (1). the lender shall deliver
to the borrower-

@

138-(1)

a discharge of the
mortgage in the prescribed
form over the whole or that
part of the mortgaged land
towhich the payment
relates;

al instrument and
documents of title held by
the lender in connection
with the mortgaged land.

Where, in any case a

borrower under a small mortgage
remainsin default after the end of the
period set out in any notice served on
that borrower by the lender under
section 125, and the lender, at the end of

that period,

decides to exercise any of
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the remedies provided for under
sections 127 to 133, the lender may
proceed only by making an application
to acourt for an order authorising him
to exercise the remedy or remedies
applied for.

()  where atender makes an
application to a court under subsection
(1) he shall serve anoticein the
prescribed form on-

(@  theborrower;

() any spouse of the
borrower;

€  any person with whom the
borrower jointly mortgaged
theland to the lender;

(  any person with a prior
mortgage or encumbrance
on the mortgaged land of
whom he has actual notice,

informing  those persons of the
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Application for
relief by
borrower

application and the remedy being
applied for.

(3) In determining whether to
authorise the remedy, a court shall
comply with the provisions of sections
140 and 141.

(4) A lender shall take no action in
connection with my remedy in
otherwise against the borrower unless

the court has issued an order authorising
the exercise of the remedy applied for.

139-(1)  Anapplication of relief
against the exercise by the lender of any
of the remedies referred to in
paragraphs (a) and (b) of subsection (3)
of section 125 may be made by-

(d  theborrower;

()  if two or more persons are
joint borrowers, by one or
more of them on their own
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behalf;
()  aspouse of the borrower;
()  alesseeof the borrower;

thetrustee in bankruptcy of

the borrower.
2 if an application made in

—_—
N3

accordance with paragraph () of
subsection (1) is not made by all the
joint borrowers, then, unless the court
orders otherwise, it must be served on
al thejoint borrowers.

(3) An application for relief may be
made at any time after the service of a
notice under subsection (2) of section
125, or subsection (2) of section |28, or
subsection (1) of section 129 or
subsection (2) of section 13 1, or during
the exercise of any of the remedies
referred to in those sections.

(4) An application for relief isnot to
be taken as an admission by the
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borrower or any other person applying
for relief that-
(@  there hasbeen abreach of
acovenant of the mortgage
by the borrower;

®) by reason of such abreach,
the lender has the right to
exercise the remedy in
respect Of which the
application for relief has
been made;

( al notices which were

required to be served by
the lender were properly
served,

(  the period for remedying
the breach specified in the
notice served under
section 125 was reasonable
or had expired,

and the court may grant relief without
determining all or any of those matters.
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Power of the
court in respect
of remedies
and relief
thereto

140.-(1) In considering whether
to make an order under section 138
authorising alender to exercise any
remedy referred to in paragraphs (a) or
(c) of subsection (3) of section 125in
respect of a small mortgage or to grant
relief against any of the remedies of the
lender in relation to a mortgage, other
than a small mortgage in respect of
which an application for relief has been

made, a court-
(@ shdl, where the mortgaged
land consists of

agricultural land  or
commercia premises, and

the remedy proposed isto
appoint areceiver, or to
take possession of or lease

the land or a part thereof,

367



No. 4

Land

1999

have regard to whether the
remedy which the lender
proposes to exerciseis
reasonably necessary to
prevent any or any further
reduction in the value of
the mortgaged land or to
reverse any such reduction
as has already occurred;

shall, where the mortgaged
land consists or includes a
dwelling-house, and the
remedy proposed is to
appoint areceiver, or take
possession or lease the
dwelling house or a part of
it, have regard to the effect
that the appointment of a
receiver or the taking of
possession or leasing the
whole or a part of the
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dwelling house would have
on the occupation of the
dwelling house by the
borrower and his
dependants and if the effect
would be to impose undue
disturbance on  those
occupiers, whether itis
satisfied that-

().  thelender has made
al reasonable
efforts, including the
use of other
remedies available to
him, to induce the
borrower to comply
with his obligations
under the mortgage;
and

()  the borrower has

persistently beenin
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default of his
obligations under the
mortgage; and

(ii1) where the saleis of
land held for a
customary right of
occupancy, the lender
has had regard to the
age, means, and
circumstances
including the health
and number of
dependants of the
borrower, and in
particular whether-
(aa) the borrower
will be

rendered

landless or

homeless;

(bb) to the borrower
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will, have any,
alternative
means of

providing for

himself and
his
dependants,

it is necessary, to sell
the mortgaged L and
in order to. enable the
lender- to recover the

moneys oOwing to
h|m under the

mortgage;
In al the

Cﬂrcumstancas, itis
reasonable to

approve, or asthe
case may be, to
make the order to

sell the mortgaged
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land.
@ A court may refuse to.
authorise an order or may grant any

ret .against the operation of aremedy
Which the circumstances of the case
requireand without limiting the
generdlity of those powers, may-

@  cancel, vary, suspend or
Postpone the order for any
period whichthe
thinks reasonable-

(b)  extend the period of time for
compliance by. the borrower
with a notice served under
section 1254

€  substitute a gifferent

remedy or the one applied
for or proposed by the
lender or adifferent time
for taking or desisting from
taking any action specified
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by the lessor in anotice

served under section | 13 4

authorise or approvethe.

remedy applied for or
proposed by the lender,
notwithstanding that some
procedural  €TOrS took
place during the making of
any notices served in
connection ~ With  that
remedy if the court is
satisfied that-

() the borrower Or
other person
applying for relief
was Mmade  fully
aware of the action
required to be taken
under or m
connection with the

remedy; and
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(i) 'noinjusticewill pe
done by authorising
Or approving the

remedy,
and may authorise or approve flat

remedy on awy conditions g5 to
EXPENSES, damageses, comipensation or
any other relevant matter as the court
thinks fit.

8 Where under the terms of a
mortgage the borrower isentitled or is
to be permitted to pay the principal sum
secured by the mortgage instalments
or otherwise to defer payment of it in
whole or in partbut provision is also
made in the \ origage instrument or any
collateral agreement for earlier payment
of the whole sum in the event of any
default by the borrower or of a, demand

by the leader or otherwise,, then for
purposes -of this section the court may
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treat as due under the mortgage in
respect of the principal sum secured and
of interest on it only the amounts which
the borrower would have expected to be
required to pay if there has been no such
provision for earlier payment.
(4) A court must refuse to
authorise to me court that-
(@) thedefaultinissue has
been remedied,;
(b) thethreat to the security
has been removed,;
(c) theborrower hastaken the
steps which he was
required to take by the
notice served on his under
section 125
(d) thelender has taken or
attempted to take some

action against the borrower.
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Powers of
Court

to reopen
certain

mortgages and
revise terms

in

contravention Of

subsection (4) of section

138.

141.-(1) The Court May reopen

@
(0)

©

asmall mortgage; or
amortgage for a sum.
equal to or less than
the amount that
maybe, lent on the
security of asmall
mortgage,- or
amortgage of
whatever amount

secured on a
matrimonia home,

in the interests of doing Justice between
the parties.

The Court may reopen a

376

mortgage to which subsection (1) riders
if it appearsto the Court-
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that principles of far
dealing were contravened
when the terms of the
mortgage were agreed to.,
that the effect of the terms
of the mortgage, at the time
when the question  of
reopening it arises is to
givethelender rights
substantially greater than
or different from those
necessary to ensure that the
mortgaged land provides
adequate security for the
principal sum advanced on
the security of that land-,
that the, mortgage requires
payments to be- made that
are exorbitant or illegal,
whether such payments an
of interest or capital or
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Exercise of

powersto
reopen certain

mortgages

similar tar mortgages and that
theseterms have been
imposed solely or mainly
because of the gender of
the borrower.

142.-(1) The court may exercise
the powers conferred on it by section
141 either-

(@  on an application made to

It for that purpose by either
the borrower or the lender;
or

(b) on an application by the

lender-

(1) to enforce the
mortgage; or

()  tocommence an
action under section

126-or

(iiiyto obtan an order
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authorising the
exercise of a

in connection With a
default by the
borrower under . a

small mortgage; or

(¢ on an application by the

borrower for relief against

the exercise by the lender of

any remedy in connection
with adefault by the

borrower under a mortgage;

( by the Commissioner in

respect of-

()

380

mortgage provided
by one or more
specific lenders
where thereis prima.
facie evidence of a
pattern of unfair

dealing and practices
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by that lender or
those lenders: or
(i)a lender, being a
corporate body, which
appears to exercise
discrimination against
borrowers on account
of their gender,
whether by granting
mortgages on terms to
which paragraph (e)
of subsection (2) of
section 141 applies, or
by refusing to grant
mortgages to persons
on account of their
gender except that a
lender, being a
corporate body which
Isimplementing any
programme, approved
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or assisted by the
Government

designed 10 assist
women  to improve
their - economic  and
social  position  py
providing them with
advances secured by a
mortgage of land shall
not be taken to be
acting in
discriminatory

Manner if the
advances under that
Programme are made

only to women.

In reopening the mortgage,

the court may-

382

direct  tha  the
mortgage shall have

effect subject to
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modifications which
the court shall order,

require the lender to
repay the whole or
part of any sum paid
under the mortgage
or any - related or
collateral agreement
by the borrower or
ay  guarantor oOr
other person  who
assumed an
obligation under the
mortgage whether it
was paid to the

lender or any other

per son;

(c) require the tender to

Pay any compensation
to the borrower which
the court shall think
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fit,

(d direct the lender,
being. @ corporate
body to cease acting
in a discriminatory
manner with respect
to the granting of
mortgages.

(3) In considering whether to
exercise the powers conferred on it by
this section, the court shall have regard
to-

A  where the borrower isan
individual, the age, gender,
experience, understanding of
commercial  transactions,
and health of the borrower at
the time when the mortgage
was created-

()  thefinancia standing and

resources of the borrower
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relative to those of the
lender at the time of the
creation Of the mortgage;
the degree to which, at the
time of the creation of the
mortgage, the  borrower
was  under  financid
Pressure and the. nature, of
that Pressure;

(d) the interest rates prevailing

©

at the time of the creation of
the mortgage and during the
continuation of the mortgage
and the relationship of those
interest rates to the. interest
rate applying fromtimeto
time in the mortgage;

the degree of risk accepted
by the lender, having
regard to the value of the

385
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Nature of
gasement

easements, profits, restrictive
agreements and al other like
restrictions on the use of land having
effect in customary law only.

(3 InthisPart, reference to
"analogous rights:means an entry order

made under section 170 and an access
order made under section 148.

144-41) Subject to the provisions of
this Act or any other written law
applicable to the use of land, theright,-,
capable of being created by an easement
ae-

@  any right to do something,
over, under or upon the
servient land; or

(b)  any right that something
should not be so done- or

(© any right to require the
occupier of servient land to
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do something over under or
upon that land-

(  any right to graze stock on
the servient land.

(2) The rights capable of being
created by an easement do not include-
(@ any right, totake and carry

away anything from the
servient land™:

.(b) any right to the exclusive
possession of any land or
any pan of it.

(3) Except where an easement has
been created for specific Period of time
which will terminate at afixed datein
the future or on the happening of a
gpecific event in the future or on the
death of the grantor, the grantee or some
other -person named in the. grant, an
easement burdens the servient land and
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Terminology

runs with the land for the same period
of time as the right of occupancy or
|ease held by the grantor who created
that easement.

(4) Subject to the provisions of
this Part an easement shall be capable of
existing only during the subsistence of
the right of occupancy or lease out of
which it was created.

145.-(1) The land for the benefit of
which any easement is created isin this
Act referred to as the "dominant land" »
and the land of the person by whom. an
easement is created referred to as "the
servient [and";

(2) An easement IS, inthisAct, in
relation to the dominant land and is, in
relation-to the servient land, referred to
as "burdening- that land,;

(3) Subject to the provisions of this

389
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Part, an easement be capable of
existing only during t&. subsistence of
the right of occupancy or lease out of
which they were created.

Sub-Part 2

Creation etc easements and analogous right

Creation of

easement

146()  An occupier of land
under aright Of occupancy or alessor
may, by an instrument in the Prescribed
form,, grant an easement over the land
comprised in the right of occupancy or
lease or a Part of any that land to the
Occupier under aright of occupancy or a
lessee of other land for the benefit of
that other [and.

(2) Any Occupier referred to in
subsection (1) or any lessor transferring
assigning or leasing land or lease may
in the transfer assignment or lease- gram,
an easement for the benefit of the land
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transferred, assigned or leased over land
retained by him or reserve an easement
for the benefit of [and retained by him.

) An instrument creating an
easement shall specify clearly-

@  thenature of the easement
and any conditions
limitations, and restrictions
subject towhichitis
granted;

()  theperiod of time for
which it is granted;

©  theland, or the Particular
part of it benefited by the
easement

(d) the land benefited by the
easement

and shall, if so required by the
Registrar, include a plan sufficient to
define the easement

(4  Where aco-occupier, by any

391
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disposition, severes any building or part
of it or any land separated by. acommon

dividing wall or other structure, then,
whether that wall Or other structureisa
party wall or other structure, there shall |
be implied in the disposition cross
easements Of support of the dividing
wall or Other structure in respect of the
severed buildings or land and the
Occupiers of the severed buildings or
land and their successorsin title shall be
entitled to the benefit and subject to the

burdens of the cross-easements.

(5) There shall beimplied in every
grant Of an easement the grant of all
ancillary rightswhich may be
reasonably necessary for the full and
effective enfoyment of It.

(0) Any grant of an easement may

contain  an agreement  between  the
occupiers of the dominant and servient
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Entry on
neighbouring
land where
easement

lands binding either or both of them to
pay for or contribute towards the cost of
constructing,, maintaining or repairing
any way, wall, drain, or other
installation or work forming the subject
matter of the easement.

(7) No easement and no right in the
nature of an easement shall be capable
of being acquired by any presumption
of agrant from long and uninterrupted
user.

(8) Nothing in this section shall be
taken to prevent the lawful use of aright
of way for persons and for stock
acquired and that right of way shall be
deemed to be property.

147.-(1) An occupier of any land
(the dominant land) may apply to a
court oft the prescribed form for an
order, referredtoasan "entry order”
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refused authorising entry an or over any
neighbouring land (the servient land)
for the purpose of erecting repairing,
adding to, painting or demolishing the
whole or any part of my structure on
the dominant land or doing ant other
necessary or desirable thing on that
land.

(2), The applicant shall give not less

than fourteen days notice in writing to-

(@  theoccupier- of the servient
land; and

(b the local authority having
jurisdiction in the area
where the dominant and
servient land are located,

of the intention to apply for an entry
order under this section.

()  Onan application under

subsection (1),  the court may, after
hewing the applicant and the personsto
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whom notice was given under
subsection (2), make an entry order
authorising the applicant to do all or

any of the following:

@

to enter on or over the
servient  land,  either
personally or through the
applicant's employess,
agents or contractors, for
any purpose specified in
the entry order,

to use for that purpose an
or over the servient land,

any vehiclesand other
means of transport and any
plant, machinery, cranes or
other equipment as are
specified. in the entry order;
to store on the servient
land  such  materials
required for the purposes
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of the work and in any
quantities  which  are
specified in the entry order.

(4  Indetermining whether to

make an entry order under subsection
(3), the court shall have regard to-

@  the nature and conduct of
the negotiations, if any,
between the occupiers of
the dominant and servient
land with respect to any
attempt by the occupier of
the dominant land to obtain
an easement  for the
purposesfor  which the
entry order is applied for
from the occupier of the
servient land;

()  the urgency, importance
and desirability of the work
for which the entry order is

39
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being applied for,
the scope of the work and
the length of the time for
which the entry order is
being applied for,
whether the applicant has
applied for or obtained all
permissions, licences and
consents required from all
relevant public authorities
to execute. the works:
any other matters which
shall appear to the court to
be relevant.

Anorder made under

subsection (3) may be made on any
conditions which the court shall think
fitand without prejudice to the
generality of this provision, these
conditions may include-

)

the period of time during
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which the entry on or over
the  servient land s

authorised;

the hours Of the -day or
night  during which  the
work may be done-g

the preservation of the
safety of persons ¢
Property on the servient
Land;

the Preservation, so far as
IS consistent with ~ the work
tobe gecyted, of the
natural features and
condition of the servient
Iandj

the restoration of the
servient land to its former
state at the conclusion of
the work,

the  Maintenance of
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()
(6)

adequate aCCESS to the
servient land-,

the provision of security or
indemnity to secure-

()  theperformance of

any conditions of the
entry order; or
(i)  the making good of'
any damage caused
by entry on or over

the servient land, or
work on or over the

IandI or

(i) the reimbursement
of the occupier of
the servient land for
any costs, expenses
or loss arising from
the entry;

any other relevant matter.

Where, as aresult of fire,

399



No. 4

Land 1999

civil commotion or natural disaster, a
structure on the dominant land has
become athreat to public safety or
public health, so that there is an urgent
need to effect repairsto or demolish that
structure and such action may only be
executed by entry on or over the
servient land, the occupier of the
dominant land may, on giving not less
than twenty-four hours notice in writing
to the occupier of the servient land,
enter the servient land and effect the
repairs or demolitation but the entry and
execution of works shall not prevent the
occupier of the servient land from
applying to court for an order requiring
the occupier of the dominant land to
make good any damage caused by the
entry and works and to reimburse the
occupier of the servient land for any
costs, expenses or less arising from the
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Accessto
landlocked

land

entry and works.
(7) Inthis section-

@

148.-(1)

an occupier of land shall be
taken to include an
Occupier under aright of
occupancy, alessor and
lessee; and

neighboring, land means
any land in respect of
which an order is sought
under this section,, whether
or not it adjoins the land
occupied. by the applicant

for an entry order.

An occupier of

landlocked land may apply in the
prescribed form to a court for an order,

referred to as an access order’ granting
reasonable access to that land.
(2) A copy of the, application shall be
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served on:

(@  theOccupiersof each piece
of land adjoining the
landlocked land-

(b)  any Person claiming an
interest in any such piece
of land of whom the
applicant has actual notice-

©  thelocal authority having
jurisdiction in the area
where the landlocked land
Islocated; such

(d) other persons
occupying or having an
interest in land which in
the opinion of the court
May be affected by the
granting of the application.

(3) The court may, after hearing the
applicant and any Person served with an
application under subsection (2) make
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an access order in respect of any other
piece of land, the occupier of which was
served with a copy of the application
under subsection (2), for the benefit of
the landlocked land.

(4), In considering whether to grant
an access order, the court shall have

regard to-
@

the nature and quality of the
access, if any, to the
landlocked land when the
applicant first occupied the
land;

the circumstances in which
the land became
|andlocked;

the nature and conduct of
the negotiations, if any,
between the occupiers of
the landlocked land and any

adjoining or other land
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with respect to any attempt
-by the occupier of the
land to obtain
an easement from one or
more occupiers of the
adjoining or other land

(d the, hardship that. may be

caused, to the applicant by
the refusal of the access
order, in comparison to
the hardship that may be
caused to any' other
person by the making of
the order,
@ the_ purposes f_or
which accessis or
may be

required _
() any other matters which

appear to the court to be

relevant.
(5) An access order may be made

subject to any conditions which the
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court may think fit and without
prejudice to the generality of this
Provision, such conditions may include-

@ the period for which the
accessorder isto be made-
(b) the payment of reasonable

compensation by the
applicant to any other

Person;
©  theallocation of the costs

of any work necessary to
give 'effect to the order
between the applicant and
any other Person;

(d  thefencing of any land -and
the  Upkeep and

mai ntenance of any such
fence

© the  upkeep, and
maintenance of any land
over Wwhich tjle
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order has been granted;

)  theexecution  Of gny
Instrument or the
completion of any
prescribed form or the
doing of any other thing
necessary to give effect to
the order-

(9  any conditionsset outin
subsection (5)  of section
147 which in the opinion
of the court are applicable
to an access order-

(h  any other relevant matter.

(6) An access order made under this
section shall be deemed to have all the
characteristics and incidents of an
easement and the land over which it has
been granted shall be deemed to be the
servient land and landlocked land shall

be deemed to be the dominant land in
respect of that easement.
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Enjoyment of
easement and
analogous
rights

149.-(1) The benefit of an easement,
and an analogous right granted under
this Part shall, during the term of its
existence, be enjoyed by the occupier of
the dominant land and his successorsin

title and by-
@

any lessee of the dominant
land, or so far as the nature
of the easement  or
analogous right permit,, any
part of it; and

(b) lender on the security

2 Any

of amortgage for the time
being in possession of the
dominant land, or so far as
the nature of the easement
or analogous right permit,
any part of it.

person referred to in
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paragraphs (a) and (b) of subsection (1)
who is by this section entitled to the
benefit of an easement or analogous
right may take in his own name any
proceedings necessary to enforce that
easement or those analogous rights.

Cancellation 150-(1)  Subject to subsection (3).
and any easement granted under this part or
extinguishment  any ana ogous right created under this
of easements  part may be canceled - by the person
and analogous  occupying the dominant land under a
rights right of occupancy.

(2) Any cancellation referred toin
subsection (1) shall be effected by the
prescribed form and the easement, or,
analogous right shall be extinguished on
the date that form is recorded in the
register.

(3) On the application of any person
occupying servient land under aright of
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occupancy, the Registrar may cancel an
easement or an ana ogous right -where
heis satisfied that-

@

the period of time for
which the easement or
anaogous  right . was
intended to subsist had
expired; or

the event upon which the
easement  or  analogous

right was intended to
terminate has occurred.

(4)  The consent of any lessee or
lender for the time being entitled to
the benefit of any easement or
analogous right shall be necessary for
any cancellation of any such
easements or rights and such consent
shall be signified in the prescribed

form.
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Sub-Part-3
Public rights of way
Power of 151.-(1) The Minister may, subject
Minister to to. and in accordance with sections 152

createpublic  and 153 create rights of way which shall
rigntsof way  beknown as public rights of way.
(2) A public right of way may be-
(@  aright of way created for
the benefit of the
Government, a locd
authority, a  public
authority or any corporate
body to enable all such
organizations, authorities
and bodies to such
organisations, ~ authorities
and - bodiesto carry out its
functions, referredtoin
this Act as a wayleave; or
()  aright of way created for
the. benefit of the public,
referredtointhisAct asa
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commund right of way.

(3) A public right of way shall
attach to and run with the servient land
in respect of which, it has been created
and shall be binding . on all. occupiers
from time to time of the servient land,
any manner. they are occupying the
land, whether under aright of
occupancy or aderivative right thereof,
or under customary law or - asa
successor in title to any such occupier
Or as a trespasser.

4 A wayleave shall authorities
persons in the employment of or who
are acting as agents of or contractors for
any of the organisations, authorities
and bodies to enter on the servient land
for the purpose of executing works,
building and maintaining installations
and structures and insetting all such
works, installations and structures on
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the servient land and to pass and repass
along that wayleave in connection with
purposes  of those organisations,
authorities or bodies.

B, A communa right of way
created for the benefit of the public shall
entitle the public to pass and repass
along that right of way and in areas
designated for that purpose, to
undertake recreational activities of the
kind permitted in that designated area.

Application for  152-(1) Except where the

wayleave Commissioner is proposing of hisown
motionto create a wayleave, an
application from any ministry or
department of Government, or local
authority or public authority or
corporate body shall be made to the

Commissioner.
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(2) An application shall be made on
the prescribed form and shall be
accompanied by any information which
may be prescribedor  Which the
Commissioner may, inwriting require
the applicant to supply and the
Commissioner shal ot begin  the
process of creating awayleave until all
information which is prescribed or
required is submitted to him.

(3) In order to enable a proposed
wayleave to be created by the
Commissioner of hisown motion to
comply with the provisions of this
section, the Commissioner  snall
complete an application form asif he
were applying to create awayleave and
reference to ' the applicant” in this
Sub-Part in relation to an application to

create awayleave shall be taken to
apply aswell to the commissioner
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4 Theapplicant shall servea

notice on-

(@

414

al, persons occupying land
under aright of occupancy
Over which the proposed

way leave isto be created.,

including persons
occupying land in

accordance with customary

pastoral rights;

al local  government
authorities in whose area of
jurisdiction land  over
which  the  proposed
wayleave isto be created is
|ocated-

al persons in actual

occupation of land in an

urban and peri- urban. area
over which the proposed
wayleave isto be created,;
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(  any other interested person.
(5  The Commissioner shal give
publicity to the application along the
route of the proposed wayleave
caculated to bringthe  application
clearly and in a comprehensible manner
to the notice of all persons using land
over which the proposed wayleveis
likely to be created.

Application for 153.-(1) A loca government

communal authority, an association, or any group

right of way of personswith an interest in the
environment or land may apply to the
Commissioner for the creation of a
commund right of way.

(2 An application made under

subsection (1) may include an
application to recognize and convert a
right of way under customary law to
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which subsection (7) of section 146
applies to acommunal right of way
created under this section.

3)  TheProvisions of subsections
(2), (4) and (5) of section 152 shall
apply to an application by alocal
government authority for the creation of
acommunal right of way as they apply
to an application to create a - wayleave
under that section.

(4) The Commissioner may of hisown
motion where he is of the opinion that it
Isexpedient o desirable that a
communal right of way, be created
initiate the procedures referred to in

subsection (2).

Determination 154.-(1) The Commissioner shall-

on creation of @ on receipt of Al
public right of information prescribed or

way required under sections
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152 and 1.53; and after
not less than ninety days
from the date of the
serving of notices under
subsection (3) of section
152 or subsection (2) of
section 153,

consider all the information so

received and all representations -and

objections made by any person served

with a notice under the aforesaid

subsections and recommend to -the
Minister whether to-

()

()

appoint an inquiry under
section 18 to give further
consideration to  the
representations and
objections; or

refer the application to the
Loca Aduthority for its
opinion on whether to
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approve the application; or
(i) initiate and  facilitate
negotiations between those
Persons who have made
representations on  the
application and the
applicant with aview to
reaching a consensus on
the applicati ony or
(2) Where the Commissioner has of
his own motion proposed the creation of
a public right of way and
representations have been made on that
proposal which are concerned with the
matters other than the compensation
payable for the use of the land for that
public right of way, the Commissioner
shall recommend to the Minister only
that the Minister exercise powers under
subparagraphs (i) or (ii) of subsection
().
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(3) The Minister shall, after talking

account, as the case may be, of-
@ the recommendations of

the Commissioner- or

()  thereport of an inquiry
appointed under section
18; or

) the advice of the Local
Authority;

(d the outcome of any
negotiations initiated under
subparagraph (i) of
subsection (1),

determine whether to create or refuse to
create a public right of way.

(4) The Minister may, by order,
create a public right of way under this
section subject to any amendments,

limitations and conditions, including

conditions as to the costs of
constructing and maintaining a public
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right of way as he shall think fit.

(5) Where. an agreement has been
reached between the parties to any
negotiations initiated under
subparagraph (iii) of subsection (1) the
Minister shall, if heis minded to create a
public right of way but not to accept any
amendment limitation or condition of
that agreement, refer the matter back to
the parties for their reconsideration and
take no decision on the creation of that
right of Way until not less than thirty
days have elapsed from the date of the
referral of the matter back to the parties
Or the parties have resubmitted their
agreement, with or without
amendments, to the Minister whichever
IS the shorter period.

(6) The order of the Minister to
create apublic right of way shall-

(@  delineate the route of that
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public right of way;
be  published in the
Gazette

be notified to all local
authorities

government
having jurisdiction along
the route of the public right
of way;

be publicized in any
manner which is calculated
to bring it to the attention
of people occupying and
using land along the route
of the public right of way;
come into force thirty days
after it has been published

in the Gazette.

Any person who made any
representations or objections to an
application to create a public right of

way, within six weeks of the order
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being made, appeal to the High Court
on apoint of law against an order made
by the Minister under this section, but
apart from such an appeal, an order of
the Minister shall not be questioned by
way of judicia review or otherwisein

any court.
Powers of 155-()  Where the Minister has
Registrar with  made an order to create a public right of
respect to way, the Commissioner shall cause to
public right be delivered to the Registrar al the
of way. necessary documents, plans,

demarcations and surveys of the route
of that public right of way to enable the
registrar to exercise his powers under
this section.

()  Onreceipt of theinformation
refered to m subsection (1), the
Registrar shall, after the expiry of the
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time allowed in subsection (6) of
section 144 to appeal against the order
of the Minister, take any action which
he may consider necessary and
desirable or which may be prescribed-

@

to cause to be recorded,
using such forms as may
be prescribed, the route of
the public right of way on
any certificate of
occupancy  or  other
document of tide held in
any office of the land
registry having reference to
land over which the public
right of way has peen
created- and

to cause to be delivered to
him &l certificates of
occupancy having
reference to land over
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which the public right of

way has been created held

by-
()

persons  occupying
such land under such
right of occupancy;
or

by any lender of
money secured by a
mortgage or  lien
who is holding that
certificate of
occupancy as part of
the security for that

loan,

so asto amend that

certificate of occupancy by

recording the route of the

public right of way on that

certificate of occupancy.
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Compensation 156.-(1) Subject to the provisions of
inrespect of  this section, compensation shall be
public right of  payable to any person for the use of
way land, of which heisin lawful or actual
occupation, as acommunal right of way
and, with respect to awayleave, in
addition to any compensation for the
use of land for any damage sufferedin
respect of trees, cropsand buildingsasa
result of the creation of such wayleave.
(2) Reference to damage caused asa
result of the creation of awayleave snall
include any damage caused as a result
of any preliminary work undertaken in
connection ~ with  surveying  or
determining the route of that wayleave,
whether the trees, crops or buildings so
damaged were included in the route of
the wayleave as delineated in the or der
of the Minister.
(3  Theduty to pay compensation
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payable under this section shall lie with
the  Government  department  of
ministry, local or public authority or
corporate body which applied for the
public right of way and that duty shall
be complied with promptly.

(4) Where the person entitled to
compensation under this section and the
body under a duty to pay that
compensation are unable to agree on the
amount or method of payment of that
compensation or where the person
entitled to compensation is dissatisfied
with the time taken by the body under a
duty to pay that compensation to make,
negotiate or process an offer of
compensation, that person may apply to
the High Court to determine the amount
and method payment  of
compensation and the High Court may
IN making any award make any
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additional costs and  inconvenience
incurred by the person entitled to
compensation through the dilatory or
other unsatisfactory procedures of that
public authority.

Sub-Part 4

Powers of court
Power of court 157. A court may in determining

to enforce any question or dispute concerning the
easementsand  existence or effect of an easement or an
analogous analogous right or a public right Of way
rights make an order on any conditions, which

it thinks fit , on all or any of the
following matters:

@ the existence of an
easement or an analogous
right or a public right of
way,

()  the enforceability of an
easement, whether the
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easement is created under
this Act or Otherwise, or an
analogous right or a public
right of way by or against
any person;

the extent of the use of the
easement, analogous right
or public right of way and
whether that use exceeds
what is reasonable or -is
Permitted under the terms
of the grant of the
easement or the terms of
the order creating, the
analogous right Or public
right of way;

the question whether any
work is requited to be done
under the terms of an
easement, analogous right
or public right of  way;
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and, if so, the nature and
extent of the work required
to be undertaken;

the reasonable and proper
cost of any such work asis
required to be undertaken,;
the person or persons by
whom the costs of any
such work isto be borne
and if the cost isto be
shared between two or
more persons, the sharesto
be borne by each such
person;

the date by which and the
manner in which any such
work is to be undertaken;
the entry on to any land,
whether or not it island
over which an easement,
analogous right or public
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right of way has been
created, for the purpose of
doing the work and the use
over or on that land of any
vehicles, plant, machinery
and installations for the
purpose of carrying out
that workj

()  any other matter arising in
relation to question or
dispute about an easement,
analogousright or public
right of way.

Power of Court 158.-(1) This section appliesto
to modify or every easement, analogous right,
extinguish restrictive covenant or agreement
easementsand  whensoever and in any manner created
analogous including easements, profits, restrictive
rights agreements and other similar rights

created under customary law.
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(2) The Court may, by order, on the
application of -

(@  the Commissionersor

(b)  any person having an
interest in land benefited or
burdened by one or more
of the rights or restrictions
referred to in subsection
(1)

make an order modifying or
extinguishing in whole or in part the
right or restriction in respect of which
the application has been made on any of
the grounds set out in subsection (3).

(3) The grounds on which the
court may make any order referred toin
subsection (2-) are that-

(@ by reason of any change
since the creation of the
right or restriction referred
toin subsection (1) in:

431



No. 4

Land 1999

432

(1) the nature or the
extent of the use
being made of the
benefited to
burdened land- or

(i) the character of the
neighbourhood or of
the benefited or
burdened land- or

(i) any other
circumstance that the
Court considers
relevant,

the aforesad right or

restriction ought to be

modified or wholly or

Partly extinguished; or

the continuation Of the

right or restriction in its

existing form impedes or

would impede the
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-reasonable user of the land
for public or private
purposes and does ~ not
Secure to those " persons
entitled to the benefit of
that right or restriction and
practical  penefits  of
substantial vaue  or
advantage to them- or
) the development and use of
land in accordance with-

(1) any development
conditions contained
in the certificate of
occupancy; or

(i)  any proposalsfor or
restrictions on
development
contained jn any
general planning

scheme, detailed
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(i)

scheme, or general
development ~ order
made or approved
under and m
accordance with the
provisions of the
Town and Country
Planning Ordinance
or any development
plan made and
approved under any
law replacing that
written law; or

any land use plan
made by avillage
under section 8 of
the Village Land
Act, 1999;

the general pattern
of the development

and use of land in
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the aea of the

benefited and

burdened land
makes it necessary and
desirable that the aforesaid
right -or restriction be
modified  or wholly or
partly extinguished; or
every person entitled to the
benefit of the right or
restriction-

(1) has agreed that the
right or restriction
should be modified
or wholly or Partly
extinguished; or

(i)  may reasonably be
considered by his
acts or omissions to
have abandoned or

waived the right to
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the aforesaid right or
restriction, or
(&  the proposed, modification
or extinguishment in whole
or m .part will not
substantially disadvantage
any person entitled to the
benefit of the right or
restriction; or
()  insofar asany personis
disadvantaged by a
proposed modification"” or
extinguishment in whole
or in part, the payment of
compensation will be an
adeguate substitute for the
modification or ..10ss in
whole or, in Part Of that
right or restriction.

(4  An application under this
section, shall be served on
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@ the locad government
authority having
jurisdictionin the area
where the. land the subject
of the: application is situate;
and

(;j  any other personswhom
the Court may direct.

(55 The Court may, award .any

compensation to any persons referred to
in paragraph, (f) ~ of subsection ,(3) asit
considers just: and reasonable and that
compensation shall -be payable by the
person applying to the -court. for the
modification Or extinguishment Mm
whole or in pad Of that right Or
restriction.
(6), The Court -may. exercise any

of the powers conferred-upon a court by
section 157-in order to arrive at a

decision under and in accordance with
this. section.
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()  Whereany proceedings are
commenced in any court under section
157 to enforce an easement or
analogous right or public right of way,
the party against whom the proceedings
have been taken may in those
proceedings apply to the court for an
order giving leave to apply to the Court
under this section and staying those

proceeding in the meantime, and the
court may grant that application.

(§ Anorder made under this
section shall be binding on al persons
entitled or thereafter becoming. entitled
to benefit from the right or restriction
thereby modified or extinguished, in
whole or in part, whether those persons
were parties to the proceedings or not or
were served with a notice of the
proceedings or not.
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(9) The Court shall cause to be delivered
to the Registrar a copy of the order made
under this section and the Registrar shall
have in relation to that order al the
powers that are conferred on him by
subsection (2) of section 155 inrelation
to an order creating a public right of
way, modified in any way which the
Registrar shall consider necessary to
enable him to record the modification or
as the case may be the extinguishment in
whole or in part of any right or
restriction recorded on the certificate of
occupancy or other document of title
held' by the land registry or by any
person holding the land the subject of
the application under aright of

occupancy.
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PART XII
CO-OCCUPANCY AND PARTITION
Meaning and 159.-(1) In this Act, co-occupancy
incidents of co- means the occupation of land held for a
occupancy right of occupancy or alease by two or

more undivided shares and may be
either. joint occupancy or occupancy in
common.

(2 Where, subject to the
provisions of this Act, two Or more
persons not forming an Association of
persons under this Act or any other law
which specifies the nature and content
of the rights of the persons forming that
association occupy land together under
aright specified by this section, they
may be either joint occupiers or
occupiers in common.

(3) An instrument made in favour of
two or more persons and the registration
giving effect to it shall Show-

(@  Whether those personsare

joint  occupiers  or
440
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person, and any attempt to
so transfer hisinterest to any
other person shall be void.

(5 Whereany land, lease or
mortgage is occupied in common, each
occupier shall be entitled to an
undivided share in the whole and on the
death of an occupier, his share shall be
treated as part of his estate.

(6) No occupier in common shall
deal with hisundivided sharein favour
of any person other than another
occupier in common, except with the
consent in writing or in any other
manner which signifies clearly that the
consent is given freely and without
undue pressure, of the remaining
occupiers, but such consent shall not be
unreasonably withheld.
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(7) joint occupiers, not being
trustees, may -execute an instrument in

the prescribed form signifying that they
agree to sever the joining occupancy
and the severance shall be complete by
registration in the prescribed register Of
the joint occupiers and occupier
common.

8) On and after the
commencement of this Act, and except
with leave of a court, the only joint
occupancy that shall be capable of being
created shall be between spouses, and
any joint occupancy other than that
between. spouses which is purported to
-be created without the leave of a court
shall take effect as an occupancy in
common.

Certificate of 160.-(1) Each co-occupier of aright
occupancy of  of occupancy shall be entitled to receive
co-occupiers  acopy of the certificate of title of that
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right of occupancy.

@ The Registrar shall, on
application by a co-occupier in the
prescribed form, issue a copy of the
certificate of occupancy to that co-
occupier, with an endorsement signed.
by the Registrar that the copy has been
issued to the co-occupier in whose
endorsement.

(3) The Registrar shall make a
notein -the register of the issue:, of the
copy of the certificate ~ of occupancy,
showing the date of the. issue of the

copy and the co-occupier. in whose
name the copy has been issued.

(4) An occupier in common who
has obtained a copy of the certificate of
occupancy  may, subject, to the
provisions of subsection (5) ~ of section
159, use that copy only, for the
executing atransfer or creating a
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mortgage or alien in respect of the
undivided share of that Occupier in
common and that copy shall, for such
purposes, be deemed to be a certificate
of occupancy in respect of that
undivided share,
(5) Where a copy of acertificate

of occupancy 1S Submitted to the

Registrar i connection with  any
transfer of the undivided share M

respect of which it has been issued, the
Registrar shall retain that copy and after
completion of the transfer of the

undivided share shall destroy that copy
and- not the fact of that destruction in the

register.
Co-occupancy 161.-(1) Where a spouse obtains
and other land under aright of occupancy for the
relationships co-occupation, and use of both spouses
between or where there is more than one wife, al
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SPOUSES

spouses, there shall be a presumption
that, unless a provision in the certificate
of occupancy or certificate of customary
occupancy clearly states that one spouse
istaking the right of occupancy in hisor
her name only or that the spouses are
taking the land as occupiers in common,

the spouses will hold the land as
occupiersin common and, unless the
Presumption is rebutted in the manner
stated in this subsection, the Registrar
shall register the spouses asjoint
occupiers accordingly.

(2) Where land held for aright of
occupancy is held in the name of one
spouse only but the other spouse or
spouses contribute by their labour to the
productivity, upkeep and improvement
of the land, that spouse or those spouses
shall be deemed by virtue of that [abour
to have acquired an interest in that land
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in the nature of an occupancy in
common of that land with the spouse in
whose name the certificate of
occupancy or customary certificate of
occupancy has been registered.

(3  Where a spouse who holds

ActNo.5 land or a dwelling house for aright of

of 1971 occupancy in his or her name alone
undertakes a disposition of that land or
dwelling house, then-

(@ wherethat dispositionisa
mortgage, the lender shall be
under aduty to make
inquiries of the borrower has
or asthe case may be, have

consented to that mortgage
accordance ith the

provisions of section 59 of
the Law of Marriage Act,
1971-

(b) where that disposition
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assignment or atransfer of
land, the assignee or
transferee shall be under a
duty to Make inquiries of the
assignor Or transferor asto
whether the spouse or
spouses have consented to
that assignment Or transfer
In accordance with section
59 of the Law of Marriage
Act, 1971
and wherethe aforesaid  spouse
undertaking the disposition deliberately
misleads the lender or, asthe case may
be, the assignee or transferee asto the
answers to the inquiriesmade in
accordance with Paragraphs (a) and (h),
the disposition shall be voidable at the
option of the spouse or spouses who
have not consented to the disposition.
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Partition .

162.-(1) An application in the
prescribed form to the Registrar for the
partition if land occupied in common
may be made by any one or more of the
occupiers in common with the consent
of all the occupiersin common and
subject to the provisions of this Act and
of any other written law applying to or
requiring consent to a sub-division of
land and of any covenants or conditions
in a certificate of aright of occupancy,
the Registrar shall effect the partition of
the land in accordance with the
agreement Of the occupiersin common.

(2) An application inthe
prescribed form to the Registrar for an
order for apartition of land occupied in
common may be made by-

(@ any oneor more of the

occupiers common
without the consent of all
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(b)

3)

the occupiers in common; or

any person in whose favour

an order has been made for

the sale of an undivided share

in the land in execution of adecree.

The Registrar may, after

hearing the applicant and any of the

other occupiersin common who wish to

appear and be heard, make an order for

a partition of land having regard to-

(@

Whether the provisions of this Act,
any other written law regulating the
subdivision of land and any covenants
and conditions in aright of occupancy
have or will be complied with

if the partition is effected,;
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(b) the nature and location of
the land;

(c) the number of occupiers, in
common and the extent, of
their sharesin particular, the

extent of the, share of any
occupier in common by
whom, or on whose behalf
the application has been
made;

(d) the value of any contribution
made by any occupier in

common to the cost of
Improvements to or the

mai ntenance of the land or,
buildings occupied in
common;

(6)  where the occupiers in

COMMoN are SPouses or
those occupiers in common

who do not agreeto the
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452

partition are dependants of
or related to those occupiers
in common whether the
Interests of those occupiers
In common who have not
agreed to the partition will

be or have been adequately
provided for as a
consequence of or after the
partition is effected, and in
particular, a spouse or
dependents of the occupier
In common applying for
partition not be

rendered homeless by
such partition;

in respect of an application
made by a person referred to
in paragraph  (h)  of
subsection (2), whether the
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Interests of the spouse or
any dependants, of the
occupier in common whose
shareisto besoldin
execution of ajudgement
decree, will be adequately
catered for and in particular,
any spouse or dependants

will  not be rendered
homeless by the sdle-

(g) where  the occupiers in

common a&€ pastoralists,
whether those occupiersin
common  who have not
agreed to the partition will,
after the partition, still retain
grazing rights, including
grazing rights created by an

easement in the partitioned
land, to sufficient land of the

quality and nature and in the
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location customarily used by,

those pastordists;
(h) the proper development and

use of the land and whether
it may be adversely affected
by the partition applied for
() thehardship that would
caused to the applicant or
applicants by arefusal of an

order in comparison with
hardship that would be

caused to any other person
by the making of the order;
() any other matters that the

Registrar considers relevant,

and may make that order subject to such
limitations and conditions Including

condition as to the payment of
compensation to those occupiersin
common who have not agreed to the
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partition by those occupiers in

common who have

applied for the partition and how the

expenses and costs of the partition

are to be borne, as the

Registrar considers just reasonable.
(4) The provisions of section

102 of the Land

Registration Ordinance, shall apply

to any decision given by the

Registrar under this

section.

163. -(1) Where the land
sought to be partitioned is capable
of partition generally, and the
occupiers in common have reached
an agreement on the partition, but
the resultant share of any particular
occupier would be less in area than
the minimum prescribed by any law
either generally or for the
development or use of the land
which
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particular proprietor intends to

undertake on that land the occupiersin
common shall endeavour to reach a
compromise on the matter, with or
without the aid of mediation, and any
party dissatisfied with that compromise
or otherwise may refer that partition to
the Registrar who shall-

(@ add that shareto the share of
any other occupier in
common; or

(b) distribute that share amongst
two or more other occupiersin
common in any proportion
which, in default of agreement,
he shall think just and

reasonable; and

cause the value of the share added
or distributed to be assessed and
order that there be pad to the
occupier

each occupier
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common who has received an addition
to his share the value of that addition.
(2) Where any sumis payable
under the provisions of paragraph (c) of
.Subsection (1), the Registrar may order
that sum be secured by way of a
mortgage on the share of the occupier or
Occupiersin common liable to pay that
SUM.
(3) For the avoidance of doubt, it
IS hereby provided that the provisions of
sections 34 to 38 of this Act apply to
any partition agreed lo by all the
occupiersin common.
(4) The provisions of section 102
of the Land Registration ordinance
apply to any decision given by the
Registrar under this section.

Sale of co- 164-()  Wherefor any reason
occupied land  the land sought to be partitioned is
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incapable of partition, or the partition would
adversely affect the proper use of the land, and the
applicant for partition or one or more of the other
occupiers in common require that the land be sold,
then if the occupiers in common cannot agree on
the terms and conditions of the sale or the
application of the proceeds of the sale, an
application may be made to the court for an order

for sale and the court may-

(@) causeavaluation of the land
and of the shares of the occupiersin
common to
made; and
(b) order the sale of the land or the
separation and sale of the shares of the occupiers
in common by public auction or any other means

which appearsto the court to
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be suitable; or

(c) make any other order to dispose
of the application which the court considers fair and
reasonable, and in exercising its powers under
paragraph (b) and (c), the court shall have regard to
any of the matters set out in paragraphs (a) to (f)
of subsection (3) of section 158 which seemsto it to
be relevant in the circumstances.

(2) Anoccupier in common shall be
entitled to purchase theland the land or any share
in it so offered for sale, either at an auction or at any
time by private sale.

165.-(1) Where any undivided
sharein land held for aright of occupancy or for a
lease by occupiersin common is subject to a

mortgage, no
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partition of that right of occupancy or
lease, shall be. entertained by or accepted
for registration by the Registrar unless

the, consent in writing, of the lender is

produced to the Registrar.
(2) Where a partition referred to
in this section takes place with the

consent  of the lender, the land

appropriated to the borrower shall
be deemed to be subject to the
mortgage for all purposes asif it
had originally been comprised in it
and the land appropriated to the
other occupiers in common shall be
released from the mortgage

166. (1) A group of persons
occupying land under aland
= sharing arrangement under section
or winding up of fand 58 of the Village Land Act, 1999
sharing may apply to the court for that
Arrangement scheme to be

Reorganisation
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reorganised or wound up.

2 An  application  for
reorganization may include-
(@ A partition of the shares of

land  occupied under  a

scheme by groups of
Persons;

()  are-division of the areas of

land occupied by each group

of persons occupying land

under a scheme;

(0 amodification or extension
of any easement created as a
part of a scheme;

(d) an alteration of the periods
of time when any land to
which the scheme applies
may be occupied or used by
any group of persons
occupying land under a

scheme, either exclusively
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or in common with any other group of
persons so occupying that land;
(e)  anadlteration of the purposes for which
any part of the scheme applies may be used
either generaly or at any particular period of

time;

) areconsideration of any agreement
reached by the joint panel established by the
scheme to resolve disputes over the operation

of the scheme;

(9 any other matter relating to the
occupation and use of the land to which a
scheme applies which in the opinion of the
court isrelevant to the effective

continuation of the
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scheme.,
3 An application to wind up scheme
shall-

(@) statethereasonsfor that
application and why winding up that scheme
is preferable to areorganisation of that
scheme; and

(b) be deemed to include an
application to reorganise that scheme.

4) An application under this section
shall-

(@ bemade on the prescribed form

(b)  be served on or otherwise made
known to the members of all other groups of

persons with whom the application group
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Is occupying land under that

Land Sharing, Arrangement

land under that scheme of

co-occupancy, OfF where

those groups have formed

themselves into an

association, to the trustees of

that association:;

(c) be served on-

()

(i)

the village council or

councils having
jurisdiction over the
land  which IS
occupied under that
Land Sharing
Arrangement;

the Commissioner-,
any other persons

whom the court may
direct;

(d) specify the nature of the
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reorganisation that is being
applied for.

(5) A court shall, in considering
whether to make an order authorising a
reorganisation or the winding up of a

scheme-

@

have regard to all those
matters and exercise al
those powers contained in
subsections (3) to (5) of
section 158 asif for the
expression “occupiers’ in
common" in those sections
there were substituted the
expression "occupiers’
under a Land Sharing
Scheme" with any
modifications and
adjustments which the
court shall consider

necessary to reach ajust
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466

and reasonable decision
and

In respect of an application
which consists of
includes a matter referred
to inparagraph(c) of
subsection ()  of this
section  a court may
EXENCISE  the power
conferred on the Court by
section 158-

use its best endeavours to
ensure that any
determination under this
section is understood and
accepted by all the groups
of persons occupying under
a Land Sharing
Arrangement the land the
Subject of the
application.
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PART X111
DISPUTE SETTLEMENT
167-(1) The following courts are

hereby ~ vested  with  exclusive
jurisdiction, subject to the provisions of
this Part, to hear and determine all
manner of disputes, actions and
proceedings concerning land, that isto

ﬁy_

—_—
=2

the Court of Appeal;

() the Land Division of the
High Court established in
accordance with law for
timebeingin forcefor
establishing courts  divi-
sions;

©  The District |and and
Housing Tribunal

(d) Ward Tribunals

©  Village Land Council
(2) Notwithstanding subsection (i)

Of the Ward Tribunals established under
the Ward Tribunal Act 1985, shall have

467
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Substituted
service

jurisdiction in relation to the area of a
district Council for the purposes of this Act
and shall be competent Courts as are or
may be established by awritten law for the
time being relating to the establishment
and powers of magistrates and other courts
of mainland Tanzania,

(3 A personaggrieved by a
decision of award tribunal may appeal to
the court of law having jurisdictionin the
area of the relevant district council,

PART XIV
MISCELLANEOUS

168.-(1) Where the Commissioner is
satisfied that a notice effected and
cannot be served personally or by post,

elither because the person. to be served is
evading service or for some other reason,
he may order service to be effected by-

@  affixing acopy of the notice

In a conspicuous place-
() onorasnear asmay be
totheland where

possible; and
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Publication of 169-().  Where, by any provision
notices and of this Act, anotice or other information is
other to be published or given any publicity
information which will bring it to the attention of all

persons likely to be affected by it, that duty
shall be construed as requiring-

@

where the land isvillage land,
acopy of the notice or other
information to be-

()

469

affixed in a
conspicuous position on

Oor as near as may beto
the land to which it
relates; and

affixed in a
conspicuous position at
the offices of the village
council and in any other

public placesin the
village  which  the
village council shall

direct; and
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(i)  where the land is
village land, at the

offices of the village
council or other public
place within the village;
or
iy ~ where the land s
general land, at the
offices of the loca
authority having
jurisdiction in the area
where the land is
located or other public
place in the areawhere
theland islocated- and
()  publishing acopy in the
Gazette and if he thinksfit,
one or more news
circulating in Tanzania.
() A -notice displayed or published
under this section may be in English or
Kiswahili or both,
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()  summarised and

communicated oraly to
the residents. of the

village at a meeting of
the village assembly
and a any other
meetings which may be
convened by the village
council for that

pUrpose;
where the land is general land

a copy of the notice or other

information to be-

(1) affixed in a
conspicuous place on or

as near as may beto the
land to which it relates;

and
(i) ~ afixed in a
conspicuous place at

the offices of the local

authority that having

jurisdiction in the area
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472

where the landis
located and at any other

public Places, including
offices of the
Government and offices
of thelocal government
authority Situated

within the area where
the land is located-

where the land consists of or
includes land or a dwelling
house and the notice or other
Information affects or may
affect the continued
occupation  of that land or
dwelling house by any person,
then, in addition to the actions
which must be taken under
Paragraphs (a) and (b), the
notice or other information
shall be summarised and
communi cated-
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Rights of entry

()  tothat personoraly at a
meeting called for that

purpose in the area
where the land or
dwelling houseis; and

()  tothat person or a
member  of  the

household  of  that
person living in that
dwelling house
personally.

(2 Where the Commissioner

considersit desirable, a notice or the
information to which this section applies
may be published in. one or more
newspapers in English or Kiswahili or both
circulating in the area where the land to
which the notice or other information
relatesis|ocated.

170-(1)  Any person authorised in
that behalf by the Commissioner shall
have power, on the giving of not less than
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48 hours notice, to enter and inspect at all
reasonabl e times between the hours of 6.00
am and 6.00 p.m. any land, other than land
occupied exclusively as a dwelling house,
for any purpose convected with the
implementation of this Act.

(2) The notice which is required by
subsection (1) to be given prior to any
entry on to land shall specify clearly the
purpose for which and the time at which
the authorised person will enter the land.

(3) Every person authorised to enter
or inspect land under this section shall be
furnished with a written authorisation
signed by the Commissioner and if so
required by any person having an interest
in or occupying the' land which he enters
and inspects, snall produce the same to that
person.

4  Where any person authorised
under this section causes any damage to

land ,or -anything on the land during his
474
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Cal for
Information

entry and inspection, the Commissioner,
shall forthwith appoint a person to asses
the damage and pay  promptly
compensation based on that assessment to
the person whose land or things on the land

have been damaged.

171-() ~ The Commissioner, may,
for any purpose connected with the
implementation of this Act, by noticein
writing sent or delivered by registered post,
require the occupier of land under aright
of occupancy or alease to send or deliver
to the Commissioner within three months
of the date on which the notice was so sent
or delivered any document and other
information about the occupation and use
of that land and the interests and rights
which specified in the notice he and any
other persons have in or over that land, so
far asthey are known to him.

2 The notice sent by the
Commissioner snall specify clearly and in
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alanguage calculated to be understood by
the recipient of the notice the Information
that is required.

(3) Where the recipient of the notice
Isunclear asto the information which heis
required to Provide, he shall, as soon as
may be seek further clarification land
elucidation from the Commissioner.

4 It shall be a defence to any
person charged with afailure to comply
with the notice or with giving misleading
"Information in his reply to the notice that
he  could reasonably have been
expected to understand the notice or any
further clarification

and  elycidation
Provided by the Commissioner in response
to any communication sent or made to the
Commissioner :
under subsection (3).

o Where the Commissioner
requires information from a person whom
It is reasonable to assume from his age,

circumstances, education, and location will
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Meaning of

not be able to understand or reply in
writing to the written notice, the
Commissioner shall authorise an officer in
writing to interview that person and obtain
the required information by means of that
interview.

(6) An officer authorised to conduct
an interview under subsection (3) shall
give not less than seven days notice of the
time being a reasonable time between the
hours of 6.00 am and 6.00 p.m., a which
he proposes to conduct the interview and
that interview shall be conducted in a
reasonable manner.

(7) The provisions of subsections
(3) and (4) of section 178 snall apply to a
person conducting an interview under this
section,

172.-(1) Where by this Act, athing

"opportunity of or action isto be or may be done after

being heard"

giving a person an opportunity of being
heard, then whether that or a cognate
477
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expression or form of wordsis used, that
person shall, be deemed to have been given
such an opportunity if he has been served
with a notice in writing or in circumstances
similar to. those referred to in subsection
(3) of section 179, informed orally and in a
language cal culated to be understood, of
the nature of the thing or action to be done
and appointing atime, being not less than
fourteen days after the service of the notice
or the oral communication, and a place at
which, he will, if he attends, be heard and-
@ heattends before the relevant
official or body personally or by
advocate or other agent and isgiven
such an opportunity in afair and
reasonable manner to put, his case; or
() heinformsthe relevant official or
body that he does not wish to be
heard but that he will submit in
writing a statement of his case or
other, matters that he wishes the
officia or body to take into account,
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any written Stalement to be
submitted within ~ fourteen  days

thereafter- or

he, informs the relevant official or
body that he does not wish to be
heard or to submit any written
statement; or

hetakes none of the actions
specified in paragraphs (a), (b) or (c)
within one month of the service of
the notice or the oral communication
despite beingsent or given a
reminder.

(2) Where a person or an advocate or other
agent on his behalf attends before the

relevant official or body concerning a

matter on which heis entitled to be heard or

fail to attend pursuant to such a notice and

has not acted under paragraphs (b) or (c) of

subsection (1), the relevant official or body

may, if it thinks fit, adjourn the hearing,

from timeto time and notwithstanding
failureto attend, may hear
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that person at any time,

(3) Where by this Act, all persons
Interested or affected are to be given an
Opportunity of being heard, those persons
shall be deemed to include all persons
Occupying the land or with an interest in
theland  the subject of the hearing,
whether they are Occupying land under, a
right of occupancy or without any apparent
lawful right or title.

Land 173-41) There shall be established a
Compensation  Land Compensation Fund, to be known as
Fund the Fund.

(2) The Fund shall be managed by
the Trustees whose composition shall be
asis prescribed by regulations made under
section 179 of thisAct.

( The Trusteesshall be a body
corporate capable of suing and being sued,
of making

holding and

(4 The objectsand purposes of the
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fund is to provide compensation to any person who, as
aresult of the implementation of any of the provisions
of thisAct by the Government or any public or local
authority, suffersany loss or deprivation or
diminution of any rights or interests in land or any
injurious affection in
respect of any occupation of land.

(5) The Minister shall by regulations made under
section 179 of this Act have regard to the exercise and

functions of the Trust.

174. (1) The Minister, after consultation with the
Minister responsible for finance shall prescribe the
rates of fees for all matters in respect of which, by
thisAct, prescribed feesare required to be paid by
any person and shall keep such fees under continuous

review.
(2) Fees prescribed under this section shall be

at arate per centum rate of the value of the subject of
the
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application or other matter in respect of
which fees are required to be paid.

(3) The Registrar shall refuseto
make any entry on the register or register
any document in respect of any grant of a
right Of Occupancy or any disposition of or
arising in connection with aright of
Occupancy in respect of which afee has not
been paid in whole or in part, unlessheis
satisfied on the basis of written evidence
produced before him that fee has been
waived in whole or in part Or that it has
been agreed between the payer and payee
that fee may be paid in installments and
there are no arrears in those installments.

(4 Unpaid fees or expenses
incurred by the Government in connection
with any attempt to recover those unpaid
feesshall congitute a civil debt

recoverable summarily.
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Unlawful
occupation of

land

175.-(1) Any person who, without
lawful authority or. without any right or
licence, express or implied  under

customary or statutory land law so to do-

@ occupiesor erects any
building on any land-

() clears,  digs,  ploughs,
cultivates, or grazes animals
over, any land or part of it;

(©) cuts or removes, any timber or
other produce on or from any
Land or part of it,

shall be taken to be in unlawful occupation
of that land.

(2) Where, with respect to general
land or reserved land, the Commissioner,
or with respect to village land, the village
council having jurisdiction over that land is
of the opinion that a person isin unlawful
occupation of land, the Commissioner or as
the case may be, the village council may
serve on that person anoticein the

prescribed form or give to that person an

483



No. 4 Land 1999

oral communication, in alanguage calculated to be
understood by that person requiring that person to
show cause as to why he should not be required to
vacatethat land within any time and subject to any
terms and conditions as to be removal of buildings,
the reaping of growing cropsand any other matters
which the justice of the case may require, which
may be specifiedin the notice or oral

communication.

(3) Any noticereferred to in subsection (1)
shall inform the person towhom it is addressed
that if he sodesires it, he shall be given an
opportunity of being heard in connection with
his showing cause as to why he should not

vacate the land which the notice relates.

(4) In determining whether to serve a notice
or oral communication and the period of timeto be
specified inthe notice by the and of which the
person is required to vacate the land, the

Commissioner or as,
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the case may be, the village council shall take
account of-

(@ whether any belief any by the person
that heisin lawful occupation of landis areasonable
belief;

(b) theusewhich the personismaking of the
land, including any crops being grown by that person
and when they may reasonably be expected to be
ready harvested,

(c) the length of time that person has been
on that land and his ageand general circumstances,

(d) whether that person has any dependants
living with him;

(e) whether that personhas or any
dependants of that person are in employment near to
that land;

(f) whether the occupation of theland took
place peaceably or by force and whether the
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occupation IS, as a
consequence, depriving any
person of the lawful occupation
and use of that land which that
person could take up

immediately the land was
vacated-

(g) whether the occupation of the

land is preventing some
necessary or desirable

development or public works;

(h) the nature and environment if

the land and where the land is
land reserved for the primary
use of wildlife, whether the
occupation of theland is
hindering or preventing the use
of the land by wildlifeor isin
practice in harmony with that
use;

whether — in al  the
circumstances, it would be

reasonabl e to pay -any sum of
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money to the person on account
of his being required to vacate
theland;

0) any other factors which seem
relevant including any matters
which the person occupying the
land brings to the attention of
the Commissioner, as the case
may be, the village council.

(5) A person served with anotice or
oral communication under this section
shall, within not more than sixty days,
show cause to the Commissioner, or asthe
case may be avillage council, asto why he
should not vacate the land to which the
notice relates.

(6) Where a person doesn't within
sixty days show cause asto why 'he should
not vacate the land to which the notice
relates and has no reasonabl e excuse for
not so complying, he shall be deemed to
have accepted the notice and shall be under

aduty to comply with that notice.
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(7) Where the Commissioner, or asthe case
may be the council after considering any
representations made by the person attempting to
show cause determines that he hasfailed to show
cause as to why he should not berequired to
vacate the land to which the notice relates, the
Commissioner or asthe case may be thevillage
council shall inform that person by notice or ora
communication that heisrequiredto vacate the
land within the time specified in the notice served

under subsection (1)

(8 A person who responded to the notice
whom cause but shows but who failed so to do
intermsof subsection (5) may apply to the court
for relief against the operation of that notice or
oral communication, within thirty days of being
notified that he hasfailed to show cause.

(99 An application for relief is not to be

taken as an admission by the person applying for
relief that
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(@) he isunlawful occupation of the land;

(b) by personof that unlawful occupation, the
Commissioner or as the case may be, the village
council hastheright to requirehim to vacatethe landin
respect of which the application for relief has

been made;

(c) al notices and oral communications which were
required to be served by the Commissioner or, as the
case may be, thevillage council were properly served;
the period by which the land must be vacated specified
in thenotice or oral communication was reasonable or
had expired.

(10) The court may, taking intoaccount all those

matters set out in subsection (4), grant relief to the

person
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applying for the same on any terms and
conditions which appear to the court to be
just and reasonable and, without prejudice
{0 the generality of this provision, the court

may-
@

cancel the notice or ord
communication and declare that
the person is entitled to remain
on the land-,

(b) postpone the operation of the

©

notice or oral communication
and grant the person alicence
to remain on the land until the
notice or oral communication
shall come into operation;

wheretheperson is a
pastoralist, vary the operation
of the notice or ord
communication by granting the

person an easement of grazing
of any terms and conditions

which the court shall think fit-
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Obstruction of

(d) vary, my of the terms of the

notice or oral communication
or the period within which the
person is required to vacate the
land,

vary the amount of any
payment to be paid, or where
no payment has been offered,
order that payment as the court
shall think just be made to the
person on his vacating Of the
land.

(I 1) Where the court has confirmed,

with or without any variations, alterations
or additionsin the exercise of its Powers
under subsection (4, the notice or oral

communication, the person on whom the
notice or oral communication has been
served shall be under a duty to comply

with that notice or oral communication as
confirmed by the court-

public rights of is satisfied that there nhasbeen any

176.,(1) Where the Commissioner
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wrongful obstruction of or encroachment on
any public right of way, he may makean order
requiring the person responsible for that obstruction
or encroachment to remove that obstruction or
encroachment within the time specified in the order,
which shall benot less than fourteen days, and if
that order is not complied with

within the time specified, he may take

any stepswhich

may be necessary for the purpose.

(2) Any notice made by the
Commissioner under subsection (1) shall be served
on or otherwise communicated to the person alleged
by the notice to beresponsible for the obstruction
or encroachment in such a manner as that person
will understand that noticeand what he is

required to do under the notice.

(3) A person who does not take action
under subsection (2) shall be taken to have accepted
the notice and shall be under a duty to comply
with it.
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) Where the Commissioner has
reconsidered the notice
in response to a request made in accordance with
subsection (4) so to do, and determines to confirm the
notice, he shall inform the person who made the request for a
reconsideration that he confirmed the notice.

(6) A person whose request for a
reconsideration of the notice being reconfirmed may appeal
to a court against that reconfirmed notice, butif he does
not so appeal within the time specified in the notice for
compliance with the notice, he shall be deemed to have
accepted the notice and shall be under a duty to comply with
it.

(7) A court hearing an appeal under this
section may-

@ confirm the notice and order the
person to desist from obstructing or encroaching on the

public right of way; or
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(0)

suspend the operation of the
notice for any period which the
court shall determine; or

(c) quash the notice,

and may make any ancillary orders which

the circumstances of the case may require.

Offences 177.-(1) Any person who-

@

knowingly makes any false
statement, orally or in writing,
in  connection  with  any
disposition or other transaction
affecting land or any other

matter arising under this Act- or

(b) knowingly  gives any fase

information or makes any false
statement, either orally or in
writing, in connection with any
call for information made under
section 171 or in connection
with any investigation into the

commission of any offence
under this Act-
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(c) knowingly —givesany false
evidence either orally or in
writing at any inquiry held
under section. 18 or otherwise
in connection  with  the
implementation of thisAct; or

(0  fraudulently procures-

() theregistration or issue
of any certificate of
occupancy,  customary
certificate of occupancy
or any other document or
instrument relating to the
land; or

(ii) the making of any entry
or the endorsement of
any matter on any
document or instrument
referred. to in
subparagraph (i);

(i) the  cancellation  or
amendment of any of the

documentsreferred to in
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this paragraph instruments or

entries or endorsements;

(e) fraudulently alters, addsto erases, defaces,
mutilates or destroys any document or instrument
relating to land or any entry on or endorsement

of any such document or instrument;

(f)  suppresses or conceals from the
Commissioner, the Registrar, any authorized
officer or any officer of avillage council
exercising powers under thisAct or assistsor
joins in so doing, any material document, fact

or matter,

commits an offenceand on conviction isliable
to a fine not exceeding one million shillings or
imprisonment for aterm not exceeding three

yearsor to both the fine and imprisonment
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(2) Any person who without
reasonable excuse, fails to produce any
document as required by any notice served
on him under section 171 or otherwise
under this Act commits an offence and on
conviction isliable to afine not exceeding
fifty thousand shillings or imprisonment
for aterm not exceeding three months or to
both the fine and imprisonment.

9  Any person who unlawful
occupies land commits an offence and
upon conviction isliable to afine not
exceeding ten thousand shillings, and in
the case of a continuing offence to an
additional fine not exceeding five hundred
shillings for every day during which the
offence shall have continued.

(4) Any person who wrongfully
obstructs or encroaches on to a public right
of way and who does not within the time
specified in any notice served on him
under section 176 or where he has
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apped ed against the notice, within the time
specified in the notice after the hearing of
the appeal where the court has rejected that
appeal, remove that obstruction or cease
that encroachment commits an offence and
Upon conviction isliable, on conviction to
afineriot exceeding ten thousand shillings
and in the case of a continuing offence, to

anadditional  fjne not exceeding two

thousand shillings for every day during
which the offence continues.
(5) Any person who willfully-

(@ delays, or
() obstructs, or
() hinders-or

(d intimidates: or
() assaults,

any person authorized under this Act and
inspect any land in the lawful exercise of

the power in that behalf commits an
offence and upon convictionisliableto a
fine not exceeding one hundred thousand

shillings
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exceeding one year or to both the fine and
imprisonment.

6)  Any person who, being an
authorized officer under this Act, whether
generally or for aspecific function, inthe
course of any official function or
otherwise, unlawfully or with force enters
on the land of any person or while on land,
willfully commits any damage to the land
or anything on the land, whether naturally
on theland, or stock owned by any person
using the land or crops planted or buildings
erected on the land commits an offence and
upon conviction isliable, to a fine not
exceeding fifty thousand shillings or to
imprisonment not exceeding three months
or to both the fine and imprisonment.

(7) Where a court has convicted any
person of an offence under this section and
the commission of that offence enabled
that person to obtain or retain or regain any
interest in land which he would otherwise
not have been able to obtain, retain or
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regain, the court may in addition to any

Punishment provided for by this section
iImposed on such person, make any such
order in relation to that interest in land so
obtained, retained or regained- by such
person as appears to the court necessary to
ensure that such person does not profit by
the offence of which he has been convicted
and without prejudice to the generality of

this provision, any such order may-
(@  direct the Commissioner to
commence proceedings to-
() revoke a right of

occupancy;
(ii) take action under

subsection (3) of section

(iii) terminate alease
(h direct the Registrar to cancel
any entry in any register which
has been obtained by virtue or
on account of the offence-

() requirethat person to make
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Corrupt
transactions

restitution to any person who
has suffered loss by virtue or on
account  of the offence,
including taking all necessary
action to transfer to any such
person any interest in land
obtained, retained or regained
by such offence from that
person,

and any such order may be made subject to

any conditions which the court shall

consider just and reasonable.

178.-(1) Nothing in this Act shall be
taken or construed to validate, affirm,
authenticate or give any legal effect to any
grant of aright of occupancy, or any issue
of a certificate of occupancy or a
customary certificate of occupancy, or any
disposition, or any contract for any of the
earlier mentioned transactions which was
obtained or induced by any corrupt action,
on the part of any government or public or

501



No. 4

Land

1999

local government official whether that.
government or public or local government

officia was directly involved in that
transaction or not, and, notwithstanding

any rule of law in Tanzania to the contrary,
such atransaction is hereby declared to, be

and to have been from itsinception an
illegal transaction, void and having no
legal effect.

(2) For purposes of this section, a
transaction shall be taken to be affected or
tainted by corruption when either-

@ any party to or involved
directly or indirectly in the
transaction in respect of which
it is-alleged that an action was
corrupt is  convicted of
corruption and all final appeals
arising from that conviction
have been concluded; or

(b) any civil servant or other public
official isinterdicted, or is
retired in the public interest,
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from his post on the grounds
that he has been engaged in
corrupt actions and that these
actions involved that
transaction, or

() an-investigator body reports

that it is satisfied or that
transaction was procured by
corrupt practices.

(3  Any person occupying land
which he obtained as a consequence of
participating in any of the transactions
covered by subsection (1) and (2) shall be
liable to forfeit that land to the President
without any entittement to any
compensation.

(4) Notwithstanding that a
transaction covered by this section is void,
a person occupying land as a consequence
of that transaction shall be obliged to
comply with al the terms and conditions of
the transaction asif it had been avalid
transaction and shall be liable -to all the
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Regulations

remedies which may be applied to a person
who fails to comply with the terms and
conditions of avalid transaction in addition

to any penalties which may be applied
under this section.

179-(1)  The Minister may make
regulations prescribing anything which
may be prescribed under this Act and
generally for the better carrying into effect
of the purposes and provisions of this Act
and removing any difficulties, occasioned
by the coming into operation of this Act
and without pregjudice to the generality of
the foregoing, SUCh regulations may
prescribe-

@ the forms to be used

connection with this Act;
(b) the manner of the exercised of
the functions of-
(i) the Council,
(ii)the L and Allocations

Committee;
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ActNob
of 1999

©

(i) the Administrator;
(iv) the manner and form of
the Fund;
the management of the Fund;

(d) the manner and form of the

registries of village land, the
procedures to be followed by
the registries and hoursthey are
to be open for business;

the functions of officers
implementing this Act and the
manner in which they areto be
exercised,;

the procedures to be followed
by  village  adjudication
committees village

adjudication advisers and other

officers exercising powers
under Sub-Part C of Part IV of

the Village Land Act, 1999;

(g) the procedures to be followed

by trustees in the exercise of

their powers under Sub-Part D
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of Part 1V of the Village Land

Act, 1999;
(h) the conduct of auctions tinder
section 52

() theconduct of tenders under
section 52;

() the use and management
public rights of way created
under section 154;

(k) procedures to be followed with
respect to the making of any
claim for compensation and the
payment of any compensation

under thisAct;
()  the ateration from timeto time

of the amount which may be
advanced by way of a small
mortgage;

(M)  theform and scope of schemes
of co-occupancy;

(n) the form and scope of joint
village land use agreements;
(0) the form and scope of schemes
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of regularization and the
manner of their

implementation;

(p) the form and scope of schemes

of regularization,

() procedure for the transfer Of

land from one category to

another;

the manner off assessing value

of an interest in land:

the lenders of funds on the
security of a mortgage, being
organisations  or  corporate
bodies which may be exempted
from certain provisions of this
Act relating to approvals for
dispositions.

180.-(1) Subject to the Provisions Of

the constitution and this Act, the law to be
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applied by the courts in implementing,
interpreting arid applying this Act and
determining disputes about land arising
under this Act or any other written law
shall be-
@ the customary laws of
Tanzania and
(b the substance of the common
law and the doctrines of equity
asapplied from timeto timein
any Other countries of the
Commonweal th which appear
to the courts to be relevant to
the circumstances of Tanzania.
()  Onand after the date of the
coming into operation of this Act no
statutes of general -applicationin forcein
England on the twenty-second day of July
1920 which have not, at the date of the
coming into operation of this act, been
declared by a court to be a part of the law
of Tanzania shall apply in any way to any
matter connected with land.
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(3) On and after the commencement
of thisAct, it shall be the duty of all courts
in interpreting and applying this act and all
other laws relating to-land in Tanzaniato
use their best endeavoursto create a
common law of Tanzania applicablein
equal measure to all land and to this end
the courts shall apply a purposive
interpretation to this act and shall at all
times be guided . by the fundamental
principles of land policy set out in section.
3.

181. On and after the commence-ncement

orthis Act, notwithstanding any other
written law to the contrary, this Act shall
apply to dl land in Mainland Tanzaniamid
any provisions of any other written law
applicable to land which conflict, or are
inconsistent with any of the provisions- of
this Act shall to the extent of that conflict
or that inconsistency cease to be applicable
to land or any matter connected with land
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Repeals

Savings and
transitional

provisions
with respect
to rights,

actions,
dispositions
et cetera

in Mainland Tanzania.

182. The written laws set out in the
Schedule herein are hereby repealed.

183.-(1) Unless the contrary is
specifically provided for in this Act, any
right, interest, title, power, or obligation
acquired, accrued, established, coming into
force or exerciseable beforethe
commencement of this Act shall continue
to be governed by the law applicableto it
immediately prior to the commencement of
thisAct.

2) Unless the contrary is
specifically provided for in this Act or the
circumstances are such that the contrary

must be presumed to be the case, where
any step has been taken to create, acquire,

assign, transfer, or otherwise execute a
disposition, any such transaction shall be

continued in accordance with the law
applicableto  immediately prior to the
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commencement of thisAct.

(3) Any instrument executed before
the commencement of this Act whereby
any disposition permitted under thisAct is
completed may be presented for
registration in the prescribed register and-

(@ the question whether any,
instrument so presented isto be
registered shall be determined
by the Registrar by reference to
the law in force at the time of
its execution; and

(b) subject to the provisions of
paragraph (a), the provisions
of this Act shall apply to that
instrument as if it had bow
executed after the
commencement of this Act.

(4) Where any step has been taken
to forfeit alease or to foreclose a mortgage

before the enactment of this Act, a
court may, If it considers it just and
reasonable so to do, on and after the
commencement
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Savings and

transitional
provisions
with
respect to
rules,

orders
et cetera

of this Act, on the application of the lessee
or, as the case may be, the borrower to
issue an injunction to the lessor or, asthe
case may be, the borrower to issue an
injuncéon to the lessor or, as the case may
be, the lender to stop the continuation of
any that step and where a court hasissued
an injunction under this subsection, the
lessor or lender to whom the injunction has
been issued may commence any action
under this act to terminate that lease or
bring that mortgage to an end.

184.-(1) Any rule, order, regulation,
direction, notice, notification or other
administrative act made, given, issued or
undertaken before the commencement
of this Act under any land law repealed
or amended in a material particular by
this Act shall, if it could have been

made, given, issued or undertaken any
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Act to be
trandated into
Kiswahili

corresponding provision of this Act,
continue in force and have the like effect as
if it had been so made, given issued or, as
the case may be, undertaken.
(2) Subject to the Provisions of this

Act and until they are repealed or
amended, the conditions contained in the
Land Regulations 1948- as amended from
time to time shall unlessthey are
specifically excluded or applied only as
amended in a specific particular to a
specific granted right of occupancy, or are
impliedly or expressly repealed or rendered
of no effect by any of the Provisions of this
Act continue to apply to any granted right
Of Occupancy issued under this Act.

185. The Minister shall, as soon as
may be Practicable after the enactment of
this Act, cause this Act to be trandated into
Kiswahili and that trandlation shall be
published in the Gazette and in any other
manner and form as will enable the citizens
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of Tanzania to gain access to that

trandlation.

Act to bind 186. ThisAct shall bindthe

Government Government.

~N o o B~

SCHEDULE

(Section 182)
REPEALS

The Land Ordinance, Cap. 1 13.
The Land (Law of Property and Conveyancing)
Ordinance, Cap. 1 14.
Rights of Occupancy (Development Conditions) Act,
Cap. 518.
Land (Settlement of Disputes) Act, Cap. 524.

Range Devel opment and Management Act, Cap. 569.

Land Tenure (Village Settlements) Act, Cap. 588.
Government Rents (Summary Recovery) Act, 1965
(No. 4 of 1965).

Rural Lands (Planning and Utilization) Act, 1973 Act.
14 of 1973).
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9.  Specified Coffee Estates (Acquisition and Regrant)
Act, 1973 (Act, No. 31 of 1973).

10. Specified Sisal Estates (Acquisition and Regrant) Act,
Act, No. 11 of 1974).

Passed in the National Assembly on the 11 th day Of
February, 1999.

Clerk-(_)f fhe Nétional Assembly

Printed by the Government Printer Dar es Salaam-Tanzania
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