Karar Savisi : 2017/10527
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SC-1/2; Anlagmazhiklarin Céziimii:

Taraflar Konferansi,

«S(‘iz;iesmenjn 18inci Maddesi 2 (a) paragrafinn amaglan bakimindan tahkim prosedirii ve

Stzlesmenin 18inci Maddesi 6nci paragrafinn amaglarl bakimindan uzlasma prosediirii
'Ssz;lcs;me’ye Ek-G olarak agagidaki sekilde kabul eder.

Ek-G:

I Tahkim Prosediirii

|-
Siiz;legmenin 18inci Maddesi 2-(a) paragrafinin amaglan bakimundan tahkim prosediirii
agagidaki gibidir:

Ma

’Ma

1.

L.

dde 1

Bir taraf, Szlesme’nin 18inci Maddesine uygun olarak anlasmazligin tahkim yoluyla
¢oziilmesi i¢in diger bir tarafi adres gostererek yazil bildirimle miiracaat edebilir. Bu
bildirim itiraz etme durumunu destekleyici diger dokiimanlarla birlikte dava
dilekgesini igerecek ve ozellikle dava konusu ile ilgili olan sézlesme maddelerinin
yorumu veya uygulamast da déhil olmak fizere anlasmazlipmn tahkim yoluyla
¢bziimiine iligkin hususlari ifade edecektir.

Davaci Taraf, sézlesmenin 18inci Maddesi geregince anlagmazligin tahkim yoluyla
¢ozimi i¢in bagvurduklarna iligkin olarak Sekretarya’ya bildirimde bulunacaktir. Bu
yazih bildirim, yukandaki linci paragrafta belirtilen dava dilekgesi ve destekleyici
dokiimanlar: igerecektir. Sekretarya bu konuda aldign bilgileri tiim Taraflara
iletecektir. :

dde 2

Yukarnida belirtildigi gibi Madde 1’e uygun tahkimi gerektiren bir anlasmazlik varsa
bir Tahkim Mahkemesi kurulacaktir. Bu mahkeme ii¢ tiyeden olusacaktir.

Anlasmazhik halinde bulupan Taraflardan her biri bir hakem atayacak ve bu iki
hakem ortak bir kararla Mahkemenin Bagkanlifini yapacak olan ticlincli hakemi
belirleyeceklerdir. Mahkeme Bagkam anlagmazhik halinde bulunan Taraflardan birinin
vatandagi olmayacak, bu Taraflanin sinirlan iginde ikamet etmeyecek, bu taraflanin
herhangi biri i¢in ¢alisiyor olmayacak ve de bu dava ile iligkili herhangi bir bagka
yetkiye sahip olmayacaktir.

Ikiden fazla taraf arasindaki anlasmazliklarda, menfaati aym yénde olan Taraflar ortak
bir anlagma ile bir hakem belirleyecektir.

Herhangi bir pozisyon, ilk atama i¢in belirlenmis usulde doldurulacaktir.

Taraflarin, Tahkim Mahkemesi Baskam belirlenmeden 6nce, dava konusu hakkinda
hem fikir olmamalari halinde, Tahkim Mahkemesi dava konusunu belirleyecektir.



Madde 3

1 Anlasmazhk halinde olan Taraflardan biri, eger davali Tarafin anlagmazhga iligkin

[N

bildirimini aldiktan sonraki iki ay icinde hakem atamammgsa, diger Taraf bu atamay:

lleriki iki ay iginde yapacak olan Birlesmis Milletler Genel Sekreterini
bilgilendirebilir,

. Eger Tahkim Mahkemesi Bagkan, ikinci Hakemin atanma tarihinden sonraki iki ay
iginde belirlenmemisse, Birlesmis Milletler Genel Sekreteri, bir Taraf'mn istegi
lizerine, ileriki iki aylik stire iginde Baskan: belirleyecektir.

Madde 4

Tahkim Mahkemesi, Sozlesme hiikiimlerine ve uluslararasi hukuka uygun olarak

kara;rm; verecektir.

Madde 5

usul

Anlasmazligm Taraflan aksi takdirde karar vermedikge, Tahkim Mahkemesi kendi
kurallarim belirleyecektir.

Madde 6

koru

Mad

ozell

Mad

gizli

Tahkim Mahkemesi, Taraflardan birinin iste§i tizerine, gerekli gecici (ara donem)
ma tedbirleri Snerebilir.

de 7

Anlagsmazhk i¢indeki Taraflar, Tahkim Mahkemesi’nin ¢alismasini kolaylagtiracak ve
ikle ellerindeki tiim araglar1 kullanarak:

(a) Iigili tim dokiimanlari, bilgileri ve tesisleri saglayacak ve

(b) Gerektiginde, tamklart veya uzmanlart Mahkeme’ye ¢agmwacak ve onlamnn
sahitliklerini, kanstlarim dinleyebilecektir.

Ide 8

Taraflar ve hakemler, Tahkim Mahkemesi’nin dava stirecinde, aldlklan gizli bilgilerin
ligini muhafaza etmek zorunlulugundadurlar.

Madde 9

mah)
i

Tahkim Mahkemesi eger davanin ozel sartlar1 nedeniyle bagka sekilde belirlemediyse
keme masraflar, anlasmazliik igindeki Taraflarca egit olarak kargilanacaktir. Mahkeme
masraflariin kaydim tutacak ve Taraflara bu konuda nihai bir rapor verecektir.




"Madde 10

Anlagmazlik ile ilgili konu baglaminda dava sonucundaki karardan hukuken
etkilenebilecek bagka bir Taraf, Tahkim Mahkemesi‘nin izni ile dava siirecine miidahil
olabilir,

Madde 11

Mahkeme, direk olarak anlagmazhiktan kaynaklanan karsx talepleri dinleyebilir ve
karara baglayabilir.

Madde 12

Tahkim Mahkemesi'nin hem prosedir hem de esaslarla ilgili kararlari tyelerinin oy
cokluguyla almacakiir.

Madde 13

1. Anlagmazlk icindeki Taraflardan biri Tahkim Mahkemesine gelmez veya davada
kendini savunamazsa, diger Taraf dava siirecine devam edilmesi ve kararin verilmesi
hususunda Mahkemeye talepte bulunabilir. Bir Taraf’in mahkemede bulunmamas:
veya davada kendini savunamamas, dava sfireci i¢in bir engel olusturmayacaktir.

2. Nihai karann verilmesinden 6nce, Tahkim Mahkemesi iddianin maddi delil ve hukuk
temeline dayandigim belirtmelidir.

Madde 14

Tahkim Mahkemesi, mahkemenin tam olarak olugturuldugu tarihten itibaren bes ay
icerisinde nihai kararmi verecektir. Mahkeme gerekli gordiigi- takdirde fazladan bes ay:
gecmeyecek sekilde bu siireyi uzatabilir.

Madde 15

Tahkim Mahkemesi’nin nihai. karan anlasmazlik konusuyla sirlandirilacak ve
karanin dayandirildifr gerekgeler belirtilecektir, Nihai karar, Mahkemeye katilan iiyelerin
adlarmi ve kararmn tarihini igerecektir, Mahkemenin herhangi bir tiyesi, farkli veya muhalif
fikrini nihai karara ekleyebilir.

Madde 16

Hiikiim, anlagmazlik igindeki Taraflar i¢in baglayicidir. Sozlesme’nin hitkim ile
verilmis yorumu, 10uncuMadde kapsaminda miidahalede bulunan Taraf igin, miidahalede
bulundugu husus nispetinde baglayicidir, Hilkiim, anlasmazlik igindeki Taraflarm temyiz
usuliinde énceden mutabik kalmamalari durumunda, temyiz edilmeyecektir.

Madde 17

Yukandaki 16nc1 Madde’ye uygun olarak nihai kararin bagladig: Taraflar arasinda
kararm yorumu veya uygulams sekli ile ilgili olarak dogabilecek herhangi bir ihtilaf,



Taraflardan herhangi birince karan veren Tahkim Mahkemesine, karara baglamak lizere
gotiiriilebilir. .

IL. Uzlasma Prosediirii

Stzlesme’nin 18inci Maddesi’nin 6ne1 paragrafinm amaglart bakimindan uzlasma
prosediiri agagidaki gibi olacaktir:

Madde 1

L. Anlasmazhk igindeki bir Taraf’m 18inci Madde’nin 6nc1 paragrafinin neticesinde bir
uzlagtirma komisyon kurma teklifi Sekreterlige yazili bir talep olarak génderilecektir.
Buna gore, Sekreterlik tiim Taraflar gecikmeksizin bilgilendirecektir,

2. Taraflar bagka tiirlti anlagmaya varmamuslarsa, uzlastirma komisyonu her bir Taraf’ca
atanmug birer ye ve o iyeler tarafindan ortak¢a segilmig bir Bagkan olmak iizere
toplam tig iiyeden meydana gelecektir.

Madde 2

Ikiden fazla Taraf arasindaki anlasmaziiklarda, aym gériisi paylasan Taraflar
komisyon tiyelerini birlikte ortak karar vererek atayacaklardir,

Madde 3

Madde’de belirtilen yazil teklifin Sekretarya tarafindan alinmasim takip eden iki ay
icinde Taraflarca herhangi bir atama yaptmamugsa, bir Taraf'm talebi tizerine Birlesmis
Milletler Genel Sekreteri takip eden iki aylik siire iginde bu atamalan yapacaktr.
Madde 4

Komitenin dordiincii iiyesim'h atanmasimi takip eden iki ay i¢inde uzlastirma

komisyonu Bagkam segilmemisse, bir Taraf’m talebi iizerine Birlesmis Milletler Genel
Sekreteri takip eden iki aylik siire iginde Bagkam belirleyecektir.
Madde 5

L. Aﬁia$maz11k ‘igindeki Taraflar aksine bir anlagmaya varmamuglarsa, uzlastuma
komisyonu kendi usul kurallarmi belirleyecektir.

2. Taraflar ve komisyon tiyeleri, komisyonun dava siirecinde, aldiklan gizli bilgilerin
glzhhglm muhafaza etmekle yitktimlidiirler.

Madde 6

Uzlastirma komisyonu kararlarmi, tyelerinin oy gokluguyla alacaktir.



Madde 7
Uzlagtirma komisyonu, kurulduktan sonra on iki ay icerisinde, anlagmazhfin

¢Oziimiine yonelik tavsiyeler igeren, Taraflarca iyi niyetle incelenecek nihai bir rapor
verecektir,

Madde 8
Uzlagtirma komisyonu herhangi bir gérils aynhiginda, konuyu ele alma yetkisine sahip
olup olmadigima kendisi karar verecektir.
Madde 9
Komisyonun masraflar;, anlagmazhk igindeki  Taraflarca, Taraflarin

kararlagtirdiklar: pay oraninda karsilanacaktir. Komisyon tiim masraflarimin kaydini tutacak
ve Taraflara bu konuda nihai bir rapor verecektir.



SC-1/2: Settlement of disputes
The Conference of the Parties,

Adopts, as Annex'G to the Convention, the following arbitration procedure for parposes of

paragraph 2 (2) of Article 18 of the Converition and conciliation procedure for purposes of paragraph 6
of Article 18 of the Converition,

Annex G
Arbitration pmcedﬁre

. The arbitratien pro¢edure for purposes of paragraph 2 (a) of Article 18 of the Convention-shall
be as follows:

Article I

1. A Party may initiale recourse t0.arbitration in accordance with Article 18 of the Convention by
written notification addressed to the.other party to the dispute. The notification shalf be accompanied by
a statement of the claim, together With any supporting documerns, and:state the subject-matter of-
arbitration.and include, In-particular, the articles of the Convention the interpretation or application of

‘which are at issue.

2. ‘The claimant party shall notify the Secretariat that the parties:are reférring a dispute to
‘arbitration pursiant 16 Article 18. The notification shall be accompanied by the written notification of

the claimant party, the statement of claim and the supporting documents reférred toin paragraph 1
above. The Secretariatshatl forward the information thus received to all Parties.

Article2

1. If a.dispute is referred to arbitration in accordance with Article 1 above, an-afbitral tribunal shatl
be established. It shall consist of three members.

2. Each-of the parties to the dispute shail appoint an arbitrator and the two arbitrators so-appointed
shall designate by comriion agreement the third arbitrator, who shall be the President of the tribunal.
The President of the tribunal shall not be a national of one of the parties to.the dispute, nor have his.or

-Her usuial piace.of residence in the territary of one of those pames nor be einployed by any ofthem, nor

have dealt with:the case in any othier capacity.

3. In disp_uw_e' between more than two parties, parties in the same interest shall :appoint one

‘arbitrator jointly by agreement,

4, Ariy vacancy shall be fitled in'the niannér prescribed for the initial appointment:

5. If the parties do not agree on-the subject-matter of the dispute-before the President of the arbitral
wibunal is designated; the arbitral-tribunal shall determine the subject-maiter.

Article 3

1. If one of the parties to the dlspure does not appoint an atbitrator within two meriths of the date
on which the respondent party receives the notification of the arbitration, the otherparty may inform the
Searetary-General of the United Nations, who shall make the designation within a further two-month
period.

2. If the Presidedt of the arbitral tribunal has not beén designated within _’tw&;‘months_ of the date of
the appoimment of the second arbitrator, the SecretarysGeneral of the United Nations shall; at the
requiest:of a party, désighate the President within a fisthet twostonth period.



Arxticle 4

The arbitral tribunat shall render its decmons in accordancg with the provisions of the
Convention and intermational law.

Article s

Unldss the parties to the disputé.otherwise agree, the arbitral tribunal sluzll determine its own
rules of procedare.

Article 6

The.arbitral tribunat may, at the request of one:of the pamfs fnidicate essential interim measures
of protection:

Article 7

The parties to the:dispute shall facilitate the work of the arbitral tribuniat and, in patticular; using
all means at their disposal, shall:

(a) Provide it with all relevant documents, information and-facilities; and
®) Enable ft, when necessary, to call withesses ot experts and receive their evidénce.
Article 8.

The partics and-the arbitrators are under ah obligation to:protect the confidentiality of any
information they reseive in oonﬂdence during the proceedings of the arbitral tribunal.

Article ¢

Unless the arbitral tribunal determines otherwise because of the particular circumstances of the.
case, the-costs of {ie tribunat shail be borfie by the partiesito: the disputs’in equal shates: The'tributial
shafl keep-a record.of all its costs, and shall firnish a final statement:thereof to the parties.

Axticle 16

A party that has an interest of'a Jegal nature in the subject matter of the.dispute which may.be
affected by the.decision in the.case may. intervene in the proceedings. with the-consent of the tribunal.

Articls 11

The tribunal may Hear-and determiine counterclaiis arising difectly out of the subject matter 6f
the dispute. ]

Article 12

Decisions both on procedure-and substance of the arbitral tribunal shall be taken by. a majority
-vote of its members.

Article 13

L. Ifone of the parties:to the dispute does.not appear before-the arbitrat mbunal or fails to defend
its case, the other party riray request the tribunat to continue the' proceedmgs and 16 make its award.
Absenceof.a party or a failure of a party to defénd its case shall not-constitute a bar to the ‘praceedings.

2. Before rendering its final decision, the arbitral tribunal must satisfy- itself that the claim is 'well
founded in fact zad law.

Arficle 14
The tribunal shall render its final decision within five months-of the’ date-pn which it is fully

conét:tuted uriless it finds it necessary to-extend. the time limit for a; period which:shiould not exceed five
more months.



Article 15

The final decision. of the arbitral tribunal shall be confined to the subject matter of the dispute
and shall state the reasons. o which it is based. [t shall contain the names.of the members wholiave
participated and the date of the final decision. Any member of the tribunal may-attach a separate or
disseniing opiaicn to the final decision.
Acrticle 16

The award shall-be binding on the partiés to-the dispute. The:interpretation of the Convention
given by thesaward shalt also be binding upon a Party intervening inder Article 10 above insofar as it
selates to fratters in réspect of which'that Pasty intervened. The award $hafl be witheut- appeai unlessthe
‘parties to the dispute have agréed i advance to-an appellate- pmcedure.

Atticle 17

Any.controversy which:may arise- between those bound by theifi fial. decxsnon in woordancc with
Article 16 abeve, as regards the friterpretation of manner-of impiemientation of that decisian, may be
subsmifted by any-of them for decisior to the arbitral tribunal which: céndered it.-

Conciliation procedure

The conciliation procedure for purposes-of paragraph 6 of Atticle 18-0f the Conventlon shall be
as follows:
Articte 1
1. A request:by a party to-a dispute to establish a conciliation comtmission in conséquence of
paragraph 6 of Article-18:shall be addressed in writing to thc Secretariat, The: Swretanat shal] forthwith

‘inform all Parties to the Gorivention accemimg]y.

2. The:¢onciliation Sommission shall, unless the parties otherwise agree, be composed of ! three
members, one’ appomtcd by éach party concérned and a President chosen jointly by those members.

Article Z

In disputes-betweéen more than twoparties, parties in the saine mtercst shall-appoint their
members of the commission jointly by agresment.

Articte 3

If any appointments by the parties are siot: ‘made within two months of the date of receipt by the
Secretariatof the written request referted to in Article 1, the Secretary-Gengral of the United Nations
shatl, upor request’by a party, make those appointments within a forther two-month period.
Article 4

[f thi¢ President of the conailiation comnrission has notbeen chosen, within two months-of the
second membér of the commission® being appointed, the Secretary-Generadl of the United Nations shall,
upon request by a-party, designate the President within a farther two-month period.
Article 5

1. The conciliation commiission shall, 4nless the parties to the dispute otherwise agree, determine
its own rules of procedure.

2. The parties and membets of the commission are under an obligation 1o protect the
confidentiality of any information they veceive in confidence during the proceedings of the commission.

Article 6

The conciliation-commission shall take its decisions by amajority Voteof i'ts.membe'r:s. :



Article 7

The concxkatton commission shall render & report with rewmmendat(ons for resolution.of the
dispute within’ twslve: months of bemg established, which the partiesshalt consider in goed il

Article’$

Any’ &1sagracment 28 to-whether the conciliation commission-has competence to-consider a
matter referred: to it shall be-decided by the commission.

Amda?
The cosm af the commission shall be bome by the parties to the dispute in shares agreed by

thern. The commission shall keep the-record of all its costs and ghall firmisha. f‘ nal staterdent therecf'to
the parties.



