CHAPTER 28:01

LABOUR ACT

Acts 16/1985, 12/1992, 20/1994 (s. 19), 22/2001 (s. 4), 17/2002, 7/2005, 5/2011 (s. 18), 5/2015,
3/2016.

ARRANGEMENT OF SECTIONS

PART |
PRELIMINARY
Section
1. Shorttitle.
2. Interpretation.
2A. Purpose of Act.
3. Application of Act.
PART II

FUNDAMENTAL RIGHTS OF EMPLOYEES

Employees’ entitlement to membership of trade unions and workers committees.
Prohibition of forced labour.

Protection of employees against discrimination.

Protection of employees’ right to fair labour standards.

Protection of employees’ right to democracy in the work place.

PART Il

UNFAIR LABOUR PRACTICES

4

No o> h

8. Unfair labour practices by employer.
9. Unfair labour practices by trade union or workers committee.
10. Minister may prescribe further unfair labour practices.

PART IV
GENERAL CONDITIONS OF EMPLOYMENT

11. Employment of young persons.

12. Duration, particulars and termination of employment contract.

12A. Remuneration and deductions from remuneration.

12B. Dismissal.

12C. Retrenchment and compensation for loss of employment on retrenchment or in terms of section
12(4a).

12D. Specia measures to avoid retrenchment.

13. Wages and benefits upon termination of employment.

14. Sick leave.

14A. Vacation leave.

14B. Special leave.

14C. Weekly rest and remuneration for work during public holidays.

15. Death of employer.

16. Rights of employees on transfer of undertaking.

17. Regulatory powers of Minister.

18. Maternity leave.

PART V

ADVISORY COUNCILS AND WAGE AND SALARY CONTROL

19. Advisory councils.
20. Minimum wage natices.
21. Prohibition of termination of services of employee.

22. [Repedled].

1

DISTRIBUTED BY VERITAS
e-mail: veritas@mango.zw; website: www.veritaszim.net
Veritas makes every effort to ensure the provision of reliable information,
but cannot take legal responsibility for information supplied.



23.
24.
25.

25A.

26.

PART VI

WORKERS COMMITTEES: FORMATION AND FUNCTIONS

Formation of workers committees.

Functions of workers committees.

Effect of collective bargaining agreements negotiated by workers committees.
Composition, procedure and functions of works councils.

Minister may make regulations relating to workers committees.

PART VII

TRADE UNIONS, EMPLOYERS ORGANIZATIONS AND FEDERATIONS OF TRADE UNIONS AND EMPLOY ERS ORGANIZATIONS

27.
28.
29.
30.
31.
32.
33.
34.
35.
36.
37.
38.
39.
40.
41.
42.
43.
44,
45.

46.
47.
48.
49.
50.
51.
52.
53.
54.
55.

56.
57.
58.
59.
60.
61.
62.
63.
63A

Right to form trade unions or employers organizations.

Requirements for formation of trade unions and employers organizations.

Registration of trade unions and employers organizations and privileges thereof.

Unregistered trade unions and employers organizations.

When trade union may act as agent union.

Agent union to disclose other agencies.

Application for registration.

Requirements of application for registration.

Requirements of constitution of registered trade unions or employers organizations.

Registration of trade unions, employers organizations and federations.

[Repealed].

[Repealed].

Application or proposal to vary, suspend or rescind registration.

Variation, suspension or rescission of registration.

Accreditation proceedings.

Notice of accreditation proceedings.

Procedure at accreditation proceedings.

Notification of decision made at accreditation proceedings.

Considerations relating to registration, or variation, suspension or rescission of registration of
trade unions or employers organizations.

Matters to be determined by Labour Court.

Right of appeal.

Notice of appeal.

Appeals before Labour Court.

Right of membership of registered trade unions and employers organizations.

Supervision of election of officers.

Right to union or association dues.

Restrictions on payment of union dues by employers.

Collection of union dues.

Minister may regulate union dues.

PART VIII

EMPLOYMENT COUNCILS

Voluntary employment councils.

Statutory employment councils.

Constitution of employment councils.

Registration of employment councils.

Employment councils to be bodies corporate.

Variation of registration of employment councils.

Duties of employment councils.

Designated agents of employment councils.

Audit of accounts of employment councils, inspection and examination thereof, and
administration of affairs of employment councilsin certain cases.

PART IX
[Part IX (sections 64 to 73) repealed by s. 25 of Act 17 of 2002]



74.
75.
76.
77.
78.
79.
80.
81.
82.
82A

83.
84.

84A.

85.
86.
87.
88.
89.
90

90A.

91.
92.

92A.
92B.
92C.
92D.

PART X

COLLECTIVE BARGAINING AGREEMENTS NEGOTIATED BY TRADE UNIONS AND EMPLOY ERS ORGANIZATIONS

Scope of collective bargaining agreements.

Obligation to negotiate in good faith.

Duty of full disclosure when financial incapacity alleged.

Representation of parties.

Ratification of collective bargaining agreements.

Submission of collective bargaining agreements for approval or registration.
Publication of collective bargaining agreements.

Amendment of registered collective bargaining agreements by Minister.
Binding nature of registered collective bargaining agreements.

. Copies of collective bargaining agreement.
82B.

Codes of best practice, guidelines and model agreements

PART XI
LABOUR COURT

Administration of Part XI.

Establishment and composition of Labour Court.

Oath of office

Quadlification for appointment as President of Labour Court.
Assessors.

Registrar of Labour Court.

Seal of Labour Court.

Functions, powers and jurisdiction of Labour Court.

Exercise of functions by Labour Court.

Procedure and evidence in the Labour Court

Sittings of Labour Court.

Representation of parties..

Contempt of Labour Court.

Effective date and enforcement of decisions of Labour Court.
Rescission or alteration by Labour Court of its own decisions.
Appeals to the Labour Court not provided for elsewhere in this Act.

92CC. Part-heard matters.

92E.

92F.

93.
94.
95.
96.
97.
98.
99.
100.
101.

102.
103.
104.

Appealsto the Labour Court generally.
Appeals against decisions of Labour Court

PART XiIlI

RESOLUTION OF DISPUTES AND UNFAIR LABOUR PRACTICES

Powers of labour officers.

Prescription of disputes.

[Repedled].

[Repedled].

[Repedled].

Effect of reference to compulsory arbitration under Parts X1 and XII.
[Repealed]

[Repealed]

Employment codes of conduct.

PART XII1
COLLECTIVE JOB ACTION

Interpretation in Part XI11.
Appeal against declaration of essential service.
Right to resort to collective job action.

104A. Picketing.

105.
106.
107.

L ock-outs and actions connected therewith.
Show cause orders.
Disposal orders.



108. Protection of persons engaged in lawful collective action.
109. Liability of persons engaged in unlawful collective action.
110. Appeds.

111. Cessation of collective job action.

112. Offences under Part XII1.

PART X1V
EMPLOYMENT AGENCIES

113. Interpretation in Part XIV.

114. Employment agencies to be registered.

115. Application for registration, issue, variation and cancellation of certificates of registration.
116. Duties of persons conducting employment agencies.

117. Powers of employment officers.

118. Offencesunder Part X1V.

119. Minister may make regulations.

PART XV

GENERAL

120. Investigation of trade unions and employers organizations.

121. Officials.

122. Acquisition of undertakings by trade unions and trade union congress.

123. Minister may raise leviesto meet certain expenses.

124. Protection against multiple proceedings.

125. Records to be kept by employers, principals and contractors.

126. Investigative powers of labour officers.

127. Regulations.

128. Offences by and in respect of labour officers, designated agents and officials.

AN ACT to declare and define the fundamental rights of employees; to give effect to the
international obligations of the Republic of Zimbabwe as a member state of the
International Labour Organisation and asa member of or party to any other international
organisation or agreement gover ning conditions of employment which Zimbabwe would
have ratified; to define unfair labour practices; to regulate conditions of employment and
other related matters; to providefor the control of wages and salaries; to providefor the
appointment and functions of workers committees; to provide for the formation,
registration and functions of trade unions, employer s or ganizations and employment
councils; to regulate the negotiation, scope and enfor cement of collective bargaining
agreements; to provide for the establishment and functions of the Labour Court; to provide
for the prevention of trade disputes, and unfair labour practices; to regulate and control
collective job action; to regulate and control employment agencies; and to provide for
matters connected with or incidental to the foregoing.

[Long title amended by section 44 of Act 17 of 2002 and by section 38 of Act 7 of 2005]
[Date of commencement: 15th December, 1985.]

PART |
PRELIMINARY

1 Short title

This Act may be cited as the Labour Act [Chapter 28:01].
[Short title amended by section 2 of Act 17 of 2002]

2 Interpretation
In this Act—
“accreditation proceedings” means proceedings held in terms of section forty-one;
“agent union” means a trade union acting as an agent union in terms of section thirty-one;
“appropriate trade union”, in relation to any employees means—
(@) atrade union which isan agent union for the employees concerned; or



(b) where there is no agent union for the employees concerned, the trade union which is
registered for interests which correspond most closely to those of the employees
concerned;

“assessor” means a member of the Labour Court appointed in terms of section eighty-four;
[Definition inserted by section 2 of Act 17 of 2002]

*association dues” means money levied by an employers organization in terms of section fifty-
two;
“casual work™ means work for which an employee is engaged by an employer for not more than

atotal of six weeksin any four consecutive months;
[Definition inserted by section 2 of Act 17 of 2002]

“certificate of registration” means a certificate relating to the registration of an employment
agency issued in terms of paragraph (a) of subsection (2) of section one hundred and fifteen;

“certified”.....
[Definition repealed by section 3 of Act 17 of 2002]

“Chairman”.....
[Definition repealed by section 3 of Act 17 of 2002]

“check-off scheme” means a scheme whereby an employer, with the consent of the employees
concerned, deducts union dues directly from the remuneration of his employees and remits

such dues to the trade union representing them;
[Definition inserted by section 2 of Act 17 of 2002]

[Definition repealed by section 3 of Act 17 of 2002]

“collective bargaining agreement” means an agreement negotiated in accordance with this Act
which regulates the terms and conditions of employment of employees;

“collective job action” means an industrial action calculated to persuade or cause a party to an
employment relationship to accede to a demand related to employment, and includes a strike,
boycott, lock-out, sit-in or sit-out, or other such concerted action;

“compulsory arbitration” means compulsory arbitration in terms of section ninety-eight;

“contractor” means a person who renders to an employer services which are related to or
connected with those of the employer’s undertaking;

“Deputy Chairman”.....
[Definition repealed by section 3 of Act 17 of 2002]

“designated agent” mean a person appointed to be a designated agent of an employment council

in terms of section sixty-three;
[Definition inserted by section 2 of Act 17 of 2002]

“disciplined force” means—
(@) amilitary, air or naval force;
(b) apoliceforce;
(c) aprison service;
(d) persons employed in the President’s Office on security duties;
[Definition inserted by section 2 of Act 17 of 2002 and amended by section 37 of Act 7 of 2005]

“dispute” means a dispute relating to any matter concerning employment which is governed by
this Act;

“dispute of interest” means any dispute other than a dispute of right;
[Definition inserted by section 2 of Act 17 of 2002]

“dispute of right” means any dispute involving legal rights and obligations, including any dispute
occasioned by an actual or alleged unfair labour practice, a breach or aleged breach of this
Act or of any regulations made under this Act, or a breach or alleged breach of any of the

terms of a collective bargaining agreement or contract of employment;
[Definition inserted by section 2 of Act 17 of 2002]

“employee” means any person who performs work or services for another person for
remuneration or reward on such terms and conditions as agreed upon by the parties or as
provided for in this Act, and includes a person performing work or services for another
person—

(a) in circumstances where, even if the person performing the work or services supplies
his own tools or works under flexible conditions of service, the hirer provides the
substantial investment in or assumes the substantial risk of the undertaking; or

(b) in any other circumstances that more closely resemble the relationship between an
employee and employer than that between an independent contractor and hirer of
services;
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[Definition substituted by section 2 of Act 17 of 2002 and amended by section 2 of Act 7 of 2005]
“employer” means any person whatsoever who employs or provides work for another person and
remunerates or expressly or tacitly undertakes to remunerate him, and includes—
(a) the manager, agent or representative of such person who is in charge or control of
the work upon which such other person is employed; and
(b) the judicial manager of such person appointed in terms of the Companies Act
[Chapter 24:03];
(c) theliquidator or trustee of the insolvent estate of such person, if authorised to carry
on the business of such person by—
(i) thecreditors; or
(i) in the absence of any instructions given by the creditors, the Master of the
High Couirt;
(d) the executor of the deceased estate of such person, if authorised to carry on the
business of such person by the Master of the High Court;
(e) the curator of such person who is a patient as defined in the Mental Health Act
[Chapter 15:12] (No. 15 of 1996), if authorised to carry on the business of such

person in terms of section 88 of that Act;
[Definition substituted by section 2 of Act 17 of 2002 and amended by section 2 of Act 7 of 2005]

“employers organization” means any association or organization formed to represent or advance
the interests of any employers or groups thereof in respect of matters relating to
employment;

“employment agency” means any business carried on for gain or reward in which employment of
any nature whatsoever is either procured for persons seeking work or is offered to such
persons on behalf of third parties, or in which advice in regard to such procurement or

offering of employment is given to such persons or third parties, as the case may be;
[Definition substituted by section 2 of Act 17 of 2002]

“employment board”.....
[Definition deleted by section 3 of Act 17 of 2002]

“employment code” means an employment code of conduct registered in terms of section one

hundred and one;
[Definition inserted by section 2 of Act 17 of 2002]

“employment council” means an employment council formed in terms of section fifty-six or fifty-
seven;

“employment officer” means an officer designated as such in terms of his employment in the
Public Service;

“equal remuneration”, for the purposes of subsection (2a) of section five, means rates of

remuneration that have been established without differentiation on the basis of gender;
[Definition inserted by section 2 of Act 17 of 2002]

“federation” means a group of trade unions or employers organizations, each of which is
representative of a single undertaking or industry;

“fixed date” means the 15th December, 1985;

“forced labour” means any work or services which a person is required to perform against his or

her will under the threat of some form of punishment;
[Definition inserted by section 2 of Act 5 of 2015]

“HIV/AIDS status”, in relation to any individual, means the presence or otherwise in that

individual of the human immuno-deficiency virus;
[Definition inserted by section 2 of Act 17 of 2002]

“Labour Court” means the Labour Court established by section eighty-four;
[Definition inserted by section 2 of Act 17 of 2002]

“labour officer” means a labour officer referred to in paragraph (b) of subsection (1) of section

one hundred and twenty-one;
[Definition substituted by section 2 of Act 17 of 2002]

“legal practitioner" means a person registered as such in terms of the Legal Practitioners Act
[Chapter 27:07];

[Definition inserted by section 2 of Act 7 of 2005]

“managerial employee” means an employee who by virtue of his contract of employment or of
his seniority in an organisation, may be required or permitted to hire, transfer, promote,
suspend, lay-off, dismiss, reward, discipline or adjudge the grievances of other employees;

[Definition substituted by section 2 of Act 7 of 2005]
“maximum wage notice” means a notice issued in terms of section twenty-two;
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“member”, in relation to the Labour Court, means a Judge of the Labour Court or any assessor;
[Definition substituted by section 2 of Act 17 of 2002 and by Act 3 of 2016]

“membership fees”, in relation to a trade union or employers organization, means those fees
chargeable by the trade union or employers organization concerned in respect of membership
or renewal thereof;

“minimum wage notice” means a notice issued in terms of section twenty;

“Minister” means, subject to section 83, the Minister of Public Service, Labour and Socia
Welfare or any other Minister to whom the President may, from time to time, assign the
administration of this Act;

[Definition substituted by section 2 of Act 7 of 2005]

“prescribed” means prescribed by regulations made in terms of section one hundred and twenty-
seven;

[Definition inserted by section 2 of Act 17 of 2002]

“region” means any area within Zimbabwe declared by the Minister, by statutory instrument, to
be aregion for the purposes of this Act;

“Registrar” means the Registrar of Labour referred to in paragraph (a) of subsection (1) of
section one hundred and twenty-one, and includes an Assistant Registrar referred to in that
paragraph;

“relevant particulars” means such information and other particulars as are within the interests of a
workers committee, trade union, employers organization or federation, as the case may be,
and which relate to the issue that is legitimately before the organization requesting such
information and other particulars;

“retrench”, in relation to an employee, means terminate the employee’s employment for the
purpose of reducing expenditure or costs, adapting to technological change, reorganising the
undertaking in which the employee is employed, or for similar reasons, and includes the
termination of employment on account of the closure of the enterprise in which the employee
is employed;

[Definition inserted by section 2 of Act 17 of 2002]

“Retrenchment Board” means the board established by regulations made in terms of section
seventeen to consider matters related to the retrenchment of employees referred to it in terms
of section twelve C;

[Definition inserted by section 2 of Act 17 of 2002]

“seasonal work™ means work that is, owing to the nature of the industry, performed only at
certain times of the year;

[Definition inserted by section 2 of Act 17 of 2002]

“technical or vocational education” means education provided at a technical or vocational
institution;

[Definition inserted by section 2 of Act 17 of 2002]

“technical or vocational institution” means an institution registered as such in terms of the law
relating to technical or vocational education;

[Definition inserted by section 2 of Act 17 of 2002]

“trade union” means any association or organization formed to represent or advance the interests
of any employees or class thereof in respect of their employment;

“Tribunal”.....

[Definition deleted by section 3 of Act 17 of 2002]

“unfair labour practice” means an unfair labour practice specified in Part 111, or declared to be so
in terms of any other provision of this Act;

“union agreement” means a collective bargaining agreement that has been negotiated by an
appropriate trade union and an employer or employers organization;

“union dues” means money levied by a trade union in terms of section fifty-two;

“work of equal value”, for the purposes of subsection (2a) of section five, means work that
involves similar or substantially similar skills, duties, responsibilities and conditions;

[Definition inserted by section 2 of Act 17 of 2002]

“workers committee” means a workers committee appointed or elected in terms of Part VI,

“works council” means a council composed of an equal number of representatives of an
employer and representatives drawn from members of a workers committee and a

chairperson.
[Definition amended by section 2 of Act 7 of 2005]

2A Purpose of Act
(1) The purpose of this Act isto advance socia justice and democracy in the workplace by—
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(a) giving effect to the fundamental rights of employees provided for under Part II;

b) ...
( ) [Paragraph repealed by section 3 of Act 7 of 2005]
(c) providing a legal framework within which employees and employers can bargain
collectively for the improvement of conditions of employment;
(d) the promotion of fair labour standards;
(e) the promotion of the participation by employees in decisions affecting their interests in the
work place;
() securing the just, effective and expeditious resolution of disputes and unfair labour practices.
(2) This Act shall be construed in such manner as best ensures the attainment of its purpose
referred to in subsection (1).

(3) ThisAct shall prevail over any other enactment inconsistent with it.
[Subsection substituted by section 3 of Act 7 of 2005]

[Section inserted by section 4 of Act 17 of 2002]

3 Application of Act

(1) This Act shal apply to al employers and employees except those whose conditions of
employment are otherwise provided for in the Constitution.

(2) For the avoidance of any doubt, the conditions of employment of members of the Public
Service shall be governed by the Public Service Act [Chapter 16:04].

(3) ThisAct shall not apply to or in respect of—

(&) members of adisciplined force of the State; or

(b) members of any disciplined force of a foreign State who are in Zimbabwe under any

agreement concluded between the Government and the Government of that foreign State; or

(c) such other employees of the State as the President may designate by statutory instrument.
[Section substituted by section 4 of Act 7 of 2005]

PART I1

FUNDAMENTAL RIGHTS OF EMPLOYEES

4 Employees’ entitlement to membership of trade unions and workers committees

(1) Notwithstanding anything contained in any other enactment, every employee shall, as
between himself and his employer, have the following rights—

(a) theright, if he so desires, to be amember or an officer of atrade union;

(b) where he is a member or an officer of atrade, the right to engage in the lawful activities of
such trade union for the advancement or protection of hisinterests;

(c) theright to take part in the formation and registration of atrade union;

(d) the same rights, mutatis mutandis, as are set out in paragraphs (a), (b), and (c) in relation to
workers committees.

(2) Every employee shall have the right to be a member of atrade union which is registered for
the undertaking or industry in which he is employed if he complies with the conditions of
membership.

(3) No term or condition of employment and no offer of employment shall include a requirement
that an employee or prospective employee shall undertake—

(@) if he is a member or officer of a trade union or workers committee, to relinquish his
membership or office of such trade union or workers committee; or
(b) not to take part in the formation of atrade union or workers committee;
and any such requirement shall be void.

(4) Without prejudice to any other remedy that may be available to him in any competent court,
any person who is aggrieved by any infringement or threatened infringement of a right specified in
subsection (1) shall be entitled to apply under Part XI1 for either or both of the following remedies—

(@) an order directing the employer or other party concerned to cease the infringement or
threatened infringement, as the case may be;
(b) an order for damages for any loss or prospective loss caused either directly or indirectly, asa
result of the infringement or threatened infringement, as the case may be.
4A Prohibition of forced labour
(1) Subject to subsection (2), no person shall be required to perform forced labour.
(2) For the purposes of subsection (1) “forced labour” does not include—
(a) any labour required in consequence of the sentence or order of a court; or



(b) labour required of any person while he is lawfully detained which, though not required in
consequence of the sentence or order of a court—
(i) is reasonably necessary in the interests of hygiene or for the maintenance or
management of the place at which he is detained; or
(i) ispermitted in terms of any other enactment;
or
(c) any labour required of a member of a disciplined force in pursuance of his duties as such or
any labour required of any person by virtue of an enactment in place of service as a member
of any such force; or
[Paragraph amended by section 37 of Act 7 of 2005]
(d) any labour required by way of parental discipline; or
(e) any labour required by virtue of an enactment during a period of public emergency or in the
event of any other emergency or disaster that threatens the life or well-being of the
community, to the extent that the requiring of such labour is reasonably justifiable in the
circumstances of any situation arising or existing during that period or as a result of that
other emergency or disaster, for the purpose of dealing with that situation.
(3) Any person who contravenes subsection (1) shall be guilty of an offence and liable to a fine
not exceeding level seven or to imprisonment for a period not exceeding two years or to both such fine

and such imprisonment.
[Section inserted by section 4 of Act 17 of 2002]

5 Protection of employees against discrimination
(1) No employer shall discriminate against any employee or prospective employee on grounds of
race, tribe, place of origin, political opinion, colour, creed, gender, pregnancy, HIV/AIDS status or,
subject to the Disabled Persons Act [Chapter 17:01], any disability referred to in the definition of
“disabled person” in that Act, in relation to—
(a) the advertisement of employment; or
(b) the recruitment for employment; or
(c) thecreation, classification or abolition of jobs or posts; or
(d) the determination or allocation of wages, salaries, pensions, accommodation, leave or other
such benefits; or
(e) the choice of persons for jobs or posts, training, advancement, apprenticeships, transfer,
promotion or retrenchment; or
() the provision of facilities related to or connected with employment; or

(g) any other matter related to employment.
[Subsection amended by section 7 of Act 17 of 2002]

(2) No person shall discriminate against any employee or prospective employee on the grounds
of race, tribe, place of origin, political opinion, colour, creed, gender, pregnancy, HIV/AIDS status or,
subject to the Disabled Persons Act [Chapter 17:01], any disability referred to in the definition of
“disabled person” in that Act, in relation to—

(a) the advertisement of employment; or
(b) therecruitment of persons; or
(c) theintroduction of prospective employees for jobs or posts; or

(d) any other matter related to employment.
[Subsection amended by section 7 of Act 17 of 2002]

(2a) No employer shall fail to pay equa remuneration to male and female employees for work of

equal value.
[Subsection inserted by section 7 of Act 17 of 2002]

(3) Any person who contravenes subsection (1) or (2) shall be guilty of an offence and liable to a
fine not exceeding level eight or to imprisonment for a period not exceeding two years or to both such

fine and such imprisonment.
[Subsection amended by section 4 of Act 22 of 2001]

(4) Without prejudice to any other remedy that may be available to him in any competent court,
any person who is aggrieved by any act or omission of an employer in contravention of subsection (1)
shall be entitled to claim or apply under Part XlI, as the case may be, for either or both of the
following remedies—
(a) damages from the employer for any loss caused directly or indirectly as a result of the
contravention;
(b) an order directing the employer to redress the contravention, including an order to employ
any person, notwithstanding that the vacancy in question has already been filled and
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notwithstanding that the employer may be liable to any claim arising from the need to
dismiss or terminate the services of any other employee who has been engaged.

(5) Without prejudice to any other remedy that may be available to him in any competent court,
any person who is aggrieved by any act or omission of any person in contravention of subsection (2)
shall be entitled to claim or apply under Part XlII, as the case may be, for either or both of the
following remedies—

(a) damages from such person for any loss caused either directly or indirectly as a result of the
contravention;
(b) an order directing such person to redress the contravention.

(6) For the purposes of this section, a person shall be deemed to have discriminated if his act or
omission causes or is likely to cause persons of a particular race, tribe, place of origin, politica
opinion, colour, creed or gender to be treated—

(a) lessfavourably; or
(b) more favourably;
than persons of another race, tribe, place of origin, political opinion, colour, creed or gender, unless it
is shown that such act or omission was not attributable wholly or mainly to the race, tribe, place of
origin, political opinion, colour, creed or gender of the persons concerned.
[Subsection amended by section 45 of Act 17 of 2002]

(6a) Where, notwithstanding that any act or omission referred to in subsection (6) is not
attributable wholly or mainly to the race, tribe, place of origin, political opinion, colour creed or
gender of a person, it is nevertheless shown that any act, practice or requirement by an employer
causes persons of a particular description by race, tribe, place of origin, political opinion, colour, creed
or gender to be treated less favourably than persons of any other such description, it shall be
presumed, unless the act, practice or requirement concerned can be justified on any of the grounds

specified in subsection (7), that such person was unlawfully discriminated against.
[Subsection amended by section 7 of Act 17 of 2002]

(7) Notwithstanding subsections (1) and (2), no person shall be deemed to have discriminated

against another person—

(a) onthegrounds of gender or pregnancy where—

(i) in accordance with this Act or any other law, he provides specia conditions for
female employees; or

(if) in accordance with this Act or any other law, or in the interests of decency or
propriety, he distinguishes between employees of different genders; or

[Subparagraph amended by sections 7 and 45 of Act 17 of 2002]

(iii) it isshown that the act or omission concerned was done or omitted to be done, as the
case may be, by or on behalf of a men’s or women’s or boys’ or girls’ organization in
the bona fide pursuit of the lawful objects of such organization;

(b) on the grounds of political opinion or creed where it is shown that the act or omission
concerned was done or omitted to be done, as the case may be, by or on behalf of a political,
cultural or religious organization in the bona-fide pursuit of the lawful objects of such
organization;

(c) on the grounds of race or gender if the act or omission complained of arises from the
implementation by the employer of any employment policy or practice aimed at the
advancement of persons who have been historically disadvantaged by discriminatory laws or
practices,

[Paragraph inserted by section 7 of Act 17 of 2002]

(d) if the act or omission complained of arises from the implementation by the employer of any

employment policy or practice aimed at assisting disabled persons as defined in the Disabled

Persons Act [Chapter 17:01];
[Paragraph inserted by section 7 of Act 17 of 2002]

(e) if any distinction, exclusion or preference in respect of a particular job is based on the
narrowly defined inherent operational requirements, needs and necessities of that particular
job.

: [Paragraph inserted by section 7 of Act 17 of 2002]
(8) It shall be no defence to a charge in respect of a contravention of subsection (1) or (2) to
prove that—

(a) the employee or prospective employee concerned was not in fact taken into employment by
the employer concerned or that such employee would, in any case, not have been taken into
such employment for any other lawful reason; or

10



(b) the employee or prospective employee concerned has left or has not left the employment of
the employer concerned; or
(c) the employee or prospective employee concerned has subsequently been taken into
employment by the employer concerned in circumstances showing that he has not been
discriminated against; or
(d) the employer concerned subsequently withdrew or did not fill the vacancy; or
(e) the person charged is no longer committing any contravention of subsection (1) or (2); or
(f) the employee or prospective employee concerned was party to the alleged contravention or
did not complain about it; or
(g) itwasinthe businessinterests of the person charged to commit the contravention; or
(h) the contract or agreement which forms the subject of the charge was entered into prior to the
fixed date.
6 Protection of employees’ right to fair labour standards
(1) No employer shall—
(a) pay any employee awage which islower than that to fair labour specified for such employee
by law or by agreement made under this Act; or
(b) require any employee to work more than the maximum hours permitted by law or by
agreement made under this Act for such employee; or
(c) fail to provide such conditions of employment as are specified by law or as may be specified
by agreement made under this Act; or
(d) require any employee to work under any conditions or situations which are below those
prescribed by law or by the conventional practice of the occupation for the protection of
such employee’s health or safety; or
(e) hinder, obstruct or prevent any employee from, or penalize him for, seeking access to any
lawful proceedings that may be available to him to enable him lawfully to advance or protect
his rights or interests as an employee.
(2) Any person who contravenes subsection (1) shall be guilty of an offence and liable to a fine
not exceeding level seven or to imprisonment for a period not exceeding two years or to both such fine

and such imprisonment.
[Subsection amended by section 4 of Act 22 of 2001]

7 Protection of employees’ right to democracy in the work place

(1) No person shall—

(a) hinder, obstruct or prevent any employee from forming or conducting any workers
committee for the purpose of airing any grievance, negotiating any matter or advancing or
protecting the rights or interests of employees;

(b) threaten any employee with any reprisal for any lawful action taken by him in advancing or
protecting his rights or interests.

(2) Every employer shall permit a labour officer or a representative of the appropriate trade
union, if any, to have reasonable access to his employees at their place of work during working hours
for the purpose of —

(a) advising the employees on the law relating to their employment; and

(b) advising and assisting the employees in regard to the formation or conducting of workers
committees and trade unions; and

(c) ensuring that the rights and interests of the employees are protected and advanced;

and shall provide such labour officer or representative of the appropriate trade union, if any, with
reasonable facilities and access for the exercise of such functions.
[Subsection amended by section 37 of Act 7 of 2005]

(3) Any person who contravenes subsection (1) or (2) shall be guilty of an offence and liable to a

fine not exceeding level seven or to imprisonment for a period not exceeding two years or to both such

fine and such imprisonment.
[Subsection amended by section 4 of Act 22 of 2001]

(4) Notwithstanding subsection (3), nothing done to prevent any disruption of normal production
processes, or any interference with the efficient running of an undertaking or industry shall be held to
be in contravention of subsection (1) or (2).
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PART 111

UNFAIR LABOUR PRACTICES

8 Unfair labour practices by employer
An employer or, for the purpose of paragraphs (g) and (h), an employer or any other person,
commits an unfair labour practiceif, by act or omission, he—

(@)
(b)
(©

(d)

()

(f)

(9)

(h)

prevents, hinders or obstructs any employee in the exercise of any right conferred upon him
interms of Part I1; or

contravenes any provision of Part 11 or of section eighteen; or
[Subsection amended by section 4 of Act 22 of 2001]

refuses to negotiate in good faith with a workers committee or a trade union which has been
duly formed and which is authorized in terms of this Act to represent any of his employees
in relation to such negotiation; or

refuses to co-operate in good faith with an employment council on which the interests of any

of his employees are represented; or
[Paragraph amended by section 37 of Act 7 of 2005]

fails to comply with or to implement—
(i) acollective bargaining agreement; or
(i) adecision or finding of an employment council on which any of his employees are
represented; or
[Subparagraph amended by section 37 of Act 7 of 2005]
(ili) adecision or finding made under Part XII; or
(iv) any determination or direction which isbinding upon him in terms of this Act;
or
bargains collectively or otherwise deals with another trade union, where a registered trade
union representing his employees exists; or
[Paragraph amended by section 37 of Act 7 of 2005]
demands from any employee or prospective employee any sexual favour as a condition of—
(i) therecruitment for employment; or
(if) the creation, classification or abolition of jobs or posts; or
(iti) the improvement of the remuneration or other conditions of employment of the
employee; or
(iv) the choice of persons for jobs or posts, training, advancement, apprenticeships,
transfer, promotion or retrenchment; or
(v) theprovision of facilities related to or connected with employment; or
(vi) any other matter related to employment;

or
[Paragraph inserted by section 7 of Act 17 of 2002 and amended by section 37 of Act 7 of 2005]

engages in unwelcome sexually-determined behaviour towards any employee, whether
verbal or otherwise, such as making physical contact or advances, sexually coloured

remarks, or displaying pornographic materialsin the workplace.
[Paragraph inserted by section 7 of Act 17 of 2002 and amended by section 37 of Act 7 of 2005]

9 Unfair labour practices by trade union or workers committee
A trade union or aworkers committee commits an unfair labour practice if by act or omission it—

(@)
(b)
(©

(d)

()
(f)

prevents, hinders or obstructs an employee in the exercise of any right conferred upon himin
terms of Part I1; or

contravenes any of the provisions of its constitution; or
[Paragraph amended by section 37 of Act 7 of 2005]

fails to represent an employee’s interests with respect to any violation of his rights under this
Act or under a valid collective bargaining agreement, or under a decision or finding of an

employment council, or under Part XI1; or
[Paragraph amended by section 37 of Act 7 of 2005]

fails to comply with or to implement any decision or finding of an employment council, or
any decision or finding made under Part XII, or any determination or direction under this
Act which is binding upon it; or

[Paragraph amended by section 37 of Act 7 of 2005]
not being registered, purports to act as a collective bargaining agent in terms of Part X or
participates in the collection of union dues; or
recommends collective job action in contravention of a valid collective bargaining
agreement; or
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(g) except as may be authorized in terms of this Act, purports to act as the collective bargaining
agent for employees, or calls for collective job action when another trade union has duly
been registered to represent the employees concerned; or

(h) purports to enter upon an agency agreement or collective bargaining agreement when
another trade union has been duly registered for the workers concerned.

10 Minister may prescribe further unfair labour practices

(1) The Minister may, after consultation with the Labour Court, from time to time, prescribe by
statutory instrument acts or omissions which constitute unfair labour practices, whether by employers,
employees, workers committees or trade unions or otherwise and may from time to time vary, amend
or repeal any such notice.

(2) Before exercising his powers in terms of subsection (1), the Minister shall publish in the
Gazette notice of intent and shall call for any objections thereto within a period specified in such
notice.

PART IV

GENERAL CONDITIONS OF EMPLOYMENT

11 Employment of young persons
(1) Subject to subsection (3), no employer shall employ any person in any occupation—
(a) asan apprentice who is under the age of sixteen years,

(b) otherwise than as an apprentice who is under the age of sixteen years.
[Subsection amended by section 3 of Act 5 of 2015]

(2) Any contract of employment entered into in contravention of subsection (1), and any contract
of apprenticeship with an apprentice below the age of eighteen years which was entered without the
assistance of the apprentice’s guardian, shall be void and unenforceable against the person purportedly
employed under such contract, whether or not (in the case of a contravention of paragraph (b) of
subsection (1)) such person was assisted by his guardian, or was married or otherwise tacitly or
expressly emancipated, but such person may enforce any rights that have accrued to him by or under

such contract.
[Subsection amended by section 4 of Act 7 of 2005 and by section 3 of Act 5 of 2015]

(3) A person under the age of eighteen years but not younger than sixteen years may—

(@) perform work other than work referred to in subsection (4) at a school or technical or
vocational ingtitution that is carried out as an integral part of a course of training or technical
or vocational education for which the school or institution is primarily responsible;

(b) perform work in an undertaking, other than work referred to in subsection (4), that is carried
out in conjunction with a course of technical or vocational education.

(4) No employer shall cause any person under the age of eighteen years to perform any work
which is likely to jeopardise that person’s health, safety or morals, which work shall include but not be
limited to work involving such activities as may be prescribed.

(5) Any employer who employs any person in contravention of subsection (1) or (4) shal be
guilty of an offence and liable to a fine not exceeding level seven or to imprisonment not exceeding
two years or to both such fine and such imprisonment.

[Subsection amended by section 4 of Act 7 of 2005]
[Section substituted by section 9 of Act 17 of 2002]
12 Duration, particulars and termination of employment contract

(1) Every person who is employed by or working for any other person and receiving or entitled to
receive any remuneration in respect of such employment or work shall be deemed to be under a
contract of employment with that other person, whether such contract is reduced to writing or not.

(2) An employer shall, upon engagement of an employee, inform the employee in writing of the
following particulars—

(a) the name and address of the employer;

(b) the period of time, if limited, for which the employee is engaged;

(c) thetermsof probation, if any;

(d) thetermsof any employment code;

(e) particulars of the employee’s remuneration, its manner of calculation and the intervals at
which it will be paid;

() particulars of the benefits receivable in the event of sickness or pregnancy;

(g) bhours of work;

(h) particulars of any bonus or incentive production scheme;

(i) particulars of vacation leave and vacation pay;
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(i) particulars of any other benefits provided under the contract of employment.

(3) A contract of employment that does not specify its duration or date of termination, other than
a contract for casual work or seasonal work or for the performance of some specific service, shall be
deemed to be a contract without limit of time:

Provided that a casual worker shall be deemed to have become an employee on a contract of
employment without limit of time on the day that his period of engagement with a particular employer
exceeds atotal of six weeksin any four consecutive months.

(3a) A contract of employment that specifies its duration or date of termination, including a
contract for casual work or seasonal work or for the performance of some specific service, shall,
despite such specification, be deemed to be a contract of employment without limitation of time upon
the expiry of such period of continuous service asis—

(a) fixed by the appropriate employment council; or
(b) prescribed by the Minister, if there is no employment council for the undertaking concerned,
or where the employment council fixes no such period;
and thereupon the employee concerned shall be afforded the same benefits as are in this Act or any
collective bargaining agreement provided for those employees who engaged without limit of time.
[Subsection inserted by section 4 of Act 5 of 2015]

(4) Except where alonger period of notice has been provided for under a contract of employment
or in any relevant enactment, and subject to subsections (5), (6) and (7), notice of termination of the
contract of employment to be given by either party shall be—

(a) three months in the case of a contract without limit of time or a contract for a period of two
years or more;

(b) two monthsin the case of a contract for a period of one year or more but less than two years;

(c) onemonth in the case of a contract for a period of six months or more but less than one year;

(d) two weeks in the case of a contract for a period of three months or more but less than six
months;

(e) one day in the case of a contract for a period of less than three months or in the case of

casual work or seasonal work.
[Subsection substituted by section 6 of Act 7 of 2005]

(4a) No employer shall terminate a contract of employment on notice unless—
(a) the termination is in terms of an employment code or, in the absence of an employment
code, in terms of the model code made under section 101(9); or
(b) the employer and employee mutually agree in writing to the termination of the contract; or
(c) the employee was engaged for a period of fixed duration or for the performance of some
specific service; or
(d) pursuant to retrenchment, in accordance with section 12C.
[Subsection inserted by section 4 of Act 5 of 2015]
(4b) Where an employeeis given notice of termination of contract in terms of subsection (4a) and
such employee is employed under the terms of a contract without limitation of time, the provisions of

section 12C shall apply with regard to compensation for loss of employment.
[Subsection inserted by section 4 of Act 5 of 2015]

(5) A contract of employment may provide in writing for a single, non-renewable probationary
period of not more than—
(@) oneday in the case of casual work or seasonal work; or
(b) three monthsin any other case;
during which notice of termination of the contract to be given by either party may be one week in the
case of casual work or seasonal work or two weeksin any other case.
[Subsection amended by section 6 of Act 7 of 2005]

(6) Whenever an employee has been provided with accommodation directly or indirectly by his
employer, the employee shall not be required to vacate the accommodation before the expiry of a
period of one month after the period of notice specified in terms of subsection (4) or (5).

(7) Notwithstanding subsection (4) or (5), the parties to any contract of employment may, by
mutual agreement, waive the right to notice:

Provided that where the termination is at the initiative of the employer, the employee shall have a
right to payment for a period corresponding to the appropriate period of notice required in terms of
subsection (4) or (5).

[Section substituted by section 10 of Act 17 of 2002]

[Note by Law Reviser : In terms of Section 18 of the Labour Amendment Act, 2005 (Act No. 5 of 2015), “section 12 of the Labour Act
[Chapter 28:01] as amended applies to every employee whose services were terminated on three months’ notice on or after 17th July, 2015”.]
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12A Remuneration and deductions from remuneration*

(1) Remuneration payable in money shall not be paid to an employee by way of promissory
notes, vouchers, coupons or in any form other than legal tender.

(2) Remuneration may be payable in kind only in industries or occupations where such payment
is customary, and shall be subject to the following conditions—

(a) any such payment shall be appropriate for the personal use and benefit of the employee and
the employee’s family;

(b) thevalue attributed to such payment shall be fair and reasonable;

(c) equipment or clothing required to protect the health and safety of the employee shall not be
computed as part of the remuneration of the employee;

(d) no payment shall be made in the form of liquor or drugs;

() remuneration in kind shall not substitute entirely for remuneration in money.

(3) Subject to any collective bargaining agreement, wages shall be paid at regular intervals on

working days at or near the workplace.

(4) Remuneration shall be paid directly to the employee except as otherwise provided by law or a
collective bargaining agreement.

(5) All remuneration shall be accompanied by awritten statement showing—

(@) the name of the employer and employee; and

(b) the amount of remuneration and the period in respect of which it ispaid; and

(c) the component of the remuneration representing any bonus or allowance; and

(d) any deductions; and

(e) the net amount received by the employee.

(6) No deduction or set-off of any description shall be made from any remuneration except—

(@) where an employee is absent from work on days other than industrial holidays or days of
leave to which he is entitled, the proportionate amount of his remuneration only for the
period of such absence;

(b) amounts which an employer is compelled by law or legal process to pay on behalf of an
employee;

(c) where an employee has received an advance of remuneration due, the amount of such
advance, up to an amount not exceeding twenty-five per centum of the gross remuneration
owed:;

(d) by written stop-order for contributions to insurance policies, pension funds, medical aid
societies, building societies, buria societies and registered trade unions;

(e) by written consent of an employee, for repayment of money lent by the employer on terms
that have been mutually agreed to between the parties concerned;

(f) an amount recovered for payments made in error.

(7) The aggregate amount of permissible deductions that may be made from the remuneration of
any employee in any pay interval shall not exceed twenty-five per centum of the employee’s gross
remuneration for that interval:

Provided that upon termination of an employee’s service, an employer may deduct from the total
remuneration due to the employee an amount equal to any balance which may be due to the employer
in terms of paragraph (a), (c), (e) or (f).

[Section substituted by section 10 of Act 17 of 2002]
12B Dismissal

(1) Every employee hasthe right not to be unfairly dismissed.

(2) Anemployeeisunfairly dismissed—

(a) if, subject to subsection (3), the employer fails to show that he dismissed the employee in
terms of an employment code; or

(b) in the absence of an employment code, the employer shall comply with the model code

made in terms of section 101(9).
[Paragraph substituted by section 7of Act 7 of 2005]

(3) Anemployeeisdeemed to have been unfairly dismissed—
(a) if the employee terminated the contract of employment with or without notice because the
employer deliberately made continued employment intolerable for the employee;
(b) if, on termination of an employment contract of fixed duration, the employee—
(i) had alegitimate expectation of being re-engaged; and
(if) another person was engaged instead of the employee.
(4) In any proceedings before a labour officer, designated agent or the Labour Court where the
fairness of the dismissal of an employee is in issue, the adjudicating authority shall, in addition to
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considering the nature or gravity of any misconduct on the part of the dismissed employee, consider
whether any mitigation of the misconduct avails to an extent that would have justified action other
than dismissal, including the length of the employee’s service, the employee’s previous disciplinary

record, the nature of the employment and any special personal circumstances of the employee.
[Section substituted by section 10 of Act 17 of 2002]

12C Retrenchment and compensation for loss of employment on retrenchment or in
terms of section 12(4a)

(1) Anemployer who wishesto retrench any one or more employees shall—

(a) givewritten notice of hisor her intention—

(i) to theworks council established for the undertaking; or

(if) if there is no works council established for the undertaking or if a majority of the
employees concerned agree to such a course, to the employment council established
for the undertaking or industry; or

(i) if thereis no works council or employment council for the undertaking concerned, to
the Retrenchment Board, and in such event any reference in this section to the
performance of functions by a works council or employment council shall be
construed as a reference to the Retrenchment Board or a person appointed by the
Board to perform such functions on its behalf;

and

(b) provide the works council, employment council or the Retrenchment Board, as the case may
be, with details of every employee whom the employer wishes to retrench and of the reasons
for the proposed retrenchment; and

(c) send acopy of the notice to the Retrenchment Board.

(2) Unless better terms are agreed between the employer and employees concerned or their
representatives, a package (hereinafter called “the minimum retrenchment package™) of not less than
one month’s salary or wages for every two years of service as an employee (or the equivalent lesser
proportion of one month’s salary or wages for a lesser period of service) shall be paid by the employer
as compensation for loss of employment (whether the loss of employment is occasioned by
retrenchment or by virtue of termination of employment pursuant to section 12(4a)(a), (b) or (c)),no
later than date when the notice of termination of employment takes effect.

(3) Where an employer alleges financial incapacity and consequent inability to pay the minimum
retrenchment package timeoudly or at all, the employer shall apply in writing to be exempted from
paying the full minimum retrenchment package or any part of it to—

(@) the employment council established for the undertaking or industry; or

(b) if there is no employment council for the undertaking concerned, to the Retrenchment
Board;

which shall respond to the request within fourteen days of receiving the notice (failing which response
the application is deemed to have been granted).

(4) In considering its response to a request for exemption in terms of subsection (3) the
employment council or Retrenchment Board—

(@) shal, where the employer alleges complete inability to pay the minimum retrenchment
package, be entitled to demand and receive such proof as it considers requisite to satisfy
itself that the employer is so unable, and if so unable on the date when the notice of
termination of employment takes effect, may propose to the employer a scheme to pay the
minimum retrenchment package by instalments over a period of time;

(b) shall, where the employer offers to pay the minimum retrenchment package by instalments
over a period of time, consider whether the offer is a reasonable one, and may propose an
alternative payment schedule;

(c) may inquire from the employer whether he or she has considered, or may wish to consider,
specificaly or in general, the alternatives to termination of employment provided for in

section 12D.
[Section substituted by section 5 of Act 5 of 2015]

12D Special measures to avoid retrenchment
(1) Every employer shall ensure that, at the earliest possible opportunity, his employees are kept
informed of and consulted in regard to any major changes in production, programmes, organisation or

technology that are likely to entail the retrenchment of any employees.
[Subsection amended by section 6 of Act 5 of 2015]

(2) Subject to this section, before giving notice of the intention to retrench any employees in
terms of section twelve C, an employer may agree with the employees concerned, or with any workers
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committee or works council which represents the employees, to have recourse to either or both of the
following measures for a period not exceeding twelve months—
(a) subject to subsection (4), placing the employees on short-time work; or
(b) instituting a system of shifts as provided in subsection (5).
(28) If no agreement is reached in terms of subsection (2), an employer shall give written notice
of hisor her proposed measures to avoid retrenchment, and of the opposing proposals, if any, to—
(a) the employment council established for the undertaking or industry; or
(b) the Retrenchment Board, if there is no employment council for the undertaking concerned;
whereupon the employment council or the Retrenchment Board, as the case may be, may, no later than
thirty days after it has received the employer’s notice —
(c) accept or reject the employer’s proposed measures to avoid retrenchment; or
(d) refer back the matter to the employer for reconsideration with the employees, workers
committee or works council concerned, together it its own suggestions for improving the

origina proposals or reconciling them with any opposing proposals.
[Subsection inserted by section 6 of Act 5 of 2015]

(2b) If—
(@) an employer’s proposed measures to avoid retrenchment are rejected in terms of subsection
(28)(c), then, within thirty days of such rejection; or
(b) no agreement on alternative measures to avoid retrenchment is reached with an employer’s
employees or with the appropriate workers committee or works council in accordance with
subsection (2a)(d), then, no later than the thirtieth day after the date when the proposed
measures were referred back for reconsideration;
an employer may give written notice of his or her proposed (original or revised) measures to avoid
retrenchment to—
(c) the Retrenchment Board, where written notice of his or her proposed measures to avoid
retrenchment were first made in terms of subsection (2a)(a); or
(d) the Minister, where written notice of his or her proposed measures to avoid retrenchment
were first made in terms of subsection (2a)(b); or
whereupon the Retrenchment Board or the Minister, as the case may be, shall, no later than thirty days
after Board or the Minister has received the employer’s notice, accept or reject the employer’s
proposed measures to avoid retrenchment.
[Subsection inserted by section 6 of Act 5 of 2015]

(3) An agreement entered into in terms of subsection (2) shall have effect notwithstanding
anything to the contrary contained in any employment regulations, collective bargaining agreement or
other contract or agreement applicable to the employees concerned.

(4) While an employee is on short-time work referred to in paragraph (a) of subsection (2), he
shal be paid the hourly equivalent of his weekly or monthly wage for the hours he has actually
worked:

Provided that an employee shall receive not less that fifty per centum of his current weekly or
monthly wage, as the case may be.

(5) For the purposes of paragraph (b) of subsection (2), an employer may divide al or any of the
employees concerned into shifts and may—

(a) require each shift to work on alternate half-days, days, weeks or months:
Provided that no shift shall be without work for more than one month at a time or for
an aggregate of more than six months in any period of twelve months;
(b) pay each employee on shift for the hours, weeks or months he has actually worked.

(6) Before having recourse to any measure referred to in subsection (1), an employer shall give
not less than seven days’ written notice to every employee affected by the measure.

(7) Any time during which an employee is not engaged in full-time work as a result of a measure
resorted to in terms of this section shall be regarded as unpaid compulsory leave and shall not be
deemed to interrupt continuity of employment.

(8) If an agreement is reached in terms of subsection (2) with the employees alone, or with a
workers committee or works council not having a representative of a registered trade union as a
member, an employer shall give written notice of the agreement to—

(a) the employment council established for the undertaking or industry; or
(b) the Retrenchment Board, if there is no employment council for the undertaking concerned;

no later than fourteen days after the employer begins implementing the agreement.
[Subsection inserted by section 6 of Act 5 of 2015]
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(9) If the employment council or Retrenchment Board is concerned that an agreement referred to
in subsection (8) is not in the best interests of the employees concerned or of employees in the
industry to which the undertaking belongs, or is otherwise contrary to the interests of employees
generally or the public interest, it shall refer the agreement to the Minister, and the Minister may,
after—

(a) inviting and considering any written representations by the employer concerned; and

(b) consulting with the appropriate advisory council, if any, appointed in terms of section 19;
nullify the agreement by written notice to the employer (or nullify it by a specified date if the
employer does not make specified changes to the agreement) ,without, however, affecting the validity
of anything done in good faith under the agreement before the date of such nullification, or exposing
the employer to any liability for anything done in good faith before that date in accordance with the
agreement that is contrary to any employment regulations, collective bargaining agreement or other
contract or agreement applicable to the employees concerned.

[Subsection inserted by section 6 of Act 5 of 2015]
[Section substituted by section 10 of Act 17 of 2002]
13 Wages and benefits upon termination of employment

(1) Subject to this Act or any regulations made in terms of this Act, whether any person—

(@) isdismissed from his employment or his employment is otherwise terminated; or

(b) resignsfrom his employment; or

(c) isincapacitated from performing his work; or

(d) dies;
he or his estate, as the case may be, shall be entitled to the wages and benefits due to him up to the
time of such dismissal, termination, resignation, incapacitation or death, as the case may be, including
benefits with respect to any outstanding vacation and notice period, medical aid, social security and
any pension, and the employer concerned shall pay such entitlements to such person or his estate, as
the case may be, as soon as reasonably practicable after such event, and failure to do so shall
constitute an unfair labour practice.

(1a) Wages and benefits payable to any person or to his or her estate in terms of this section shall
not form part of or be construed as a retrenchment package which an employee is entitled to where his

or her employment has been terminated as a result of retrenchment in terms of section 12C.
[Subsection inserted by section 9 of Act 7 of 2005]

(2) Any employer who without the Minister’s permission withholds or unreasonably delays the
payment of any wages or benefits owed in terms of subsection (1) shall be guilty of an offence and
liable to a fine not exceeding level seven or to imprisonment for a period not exceeding two years or

to both such fine and such imprisonment.
[Subsection amended by section 4 of Act 22 of 2001]

(3) The court convicting an employer of an offence in terms of subsection (2) may order him to

pay—

(a) to the employee concerned; or

(b) to any person specified by it for the benefit of the employee concerned;
in addition to any other penalty which it may impose, an amount which, in its opinion, will adequately
compensate the employee concerned for any prejudice or loss he has suffered as a result of the
contravention concerned, within such period and in such instalments as may be fixed by such court.

(4) The court may at any time on the application of the employer, employee or specified person
concerned, for good cause shown, vary an order made in terms of subsection (3).

(5) Sections 348 and 349 of the Crimina Procedure and Evidence Act [Chapter 9:07] shall
apply, mutatis mutandis, in relation to the amount specified in an order made in terms of subsection
(3) asif such amount were afine referred to in those sections.

(6) Nothing contained in this section shall be construed as precluding a person referred to in
subsection (1) or his representative or the executor of his estate, as the case may be, from claiming
over and above any wages or benefits to which he or his estate is entitled in terms of subsection (1),
damages for any prejudice or loss suffered in connection with such dismissal, termination, resignation,
incapacitation or death, as the case may be.

14 Sick leave

(1) Unless more favourable conditions have been provided for in any employment contract or in
any enactment, sick leave shall be granted in terms of this section to an employee who is prevented
from attending his duties because he is ill or injured or undergoes medical treatment which was not
occasioned by his failure to take reasonabl e precautions.
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(2) During any one-year period of service of an employee an employer shall, at the request of the
employee supported by a certificate signed by a registered medical practitioner, grant up to ninety
days’ sick leave on full pay.

(3) If, during any one-year period of service of an employee, the employee has used up the
maximum period of sick leave on full pay, an employer shal, at the request of the employee supported
by a certificate signed by a registered medical practitioner, grant a further period of up to ninety days’
sick leave on haf pay where, in the opinion of the registered medical practitioner signing the
certificate, it is probable that the employee will be able to resume duty after such further period of sick
leave.

(4) If, during any one-year period of service, the period or aggregate periods of sick leave
exceed—

(a) ninety days’ sick leave on full pay; or
(b) subject to subsection (3), one hundred and eighty days’ sick leave on full and half pay;
the employer may terminate the employment of the employee concerned.
(5) An employee who so wishes may be granted accrued vacation leave instead of sick leave on

half pay or without pay.
[Section substituted by section 11 of Act 17 of 2002]

14A Vacation leave

(1) Inthissection—

“qualifying service”, in relation to vacation leave accrued by an employee, means any period of
employment following the completion of the employee’s first year of employment with an
employer.

(2) Unless more favourable conditions have been provided for in any employment contract or in
any enactment, paid vacation leave shall accrue in terms of this section to an employee at the rate of
one twelfth of his qualifying service in each year of employment, subject to a maximum accrual of
ninety days’ paid vacation leave:

Provided that, if an employee is granted only a portion of the total vacation leave which may have
accrued to him, he may be granted the remaining portion at a later date, together with any further
vacation leave which may have accrued to him at that date, without forfeiting any such accrued leave.

(3) All Saturdays, Sundays and public holidays falling within a period of vacation leave shall be

counted as part of vacation leave.
[Subsection amended by section 37 of Act 7 of 2005]

(4) An employee who becomesiill or isinjured during a period of vacation leave may cancel his
vacation leave and apply for sick leave.
(5) Where an employee has no vacation leave accrued, he may be granted vacation leave without

pay.
[Section inserted by section 11 of Act 17 of 2002]

14B Special leave
Special leave on full pay not exceeding twelve days in a calendar year shall be granted by an
employer to an employee—

(a) who isrequired to be absent from duty on the instructions of a medical practitioner because
of contact with an infectious disease;

(b) who is subpoenaed to attend any court in Zimbabwe as awitness;

(c) who isrequired to attend as a delegate or office-bearer at any meeting of a registered trade
union representing employees within the undertaking or industry in which the employee is
employed;

(d) who isdetained for questioning by the police;

(e) onthe death of a spouse, parent, child or legal dependant;

(f) on any justifiable compassionate ground.
[Section inserted by section 11 of Act 17 of 2002]

14C Weekly rest and remuneration for work during public holidays

(1) Every employee shall be entitled to not less than twenty-four continuous hours of rest each
week, either on the same day of every week or on a day agreed by the employer and employee.

(2) Subject to subsection (3), an employee shall be granted leave of absence during every public
holiday, and shall be paid his current remuneration for that day if it occurs on a day on which he
would otherwise have been required to work.

(3) Where an employee consents to work on a public holiday he shall be paid not less than twice
his current remuneration for that day, whether or not that day is one on which he would otherwise
have been required to work.
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[Section inserted by section 11 of Act 17 of 2002]

15 Death of employer

Except where more favourable conditions have otherwise been provided for in the employment
contract concerned or in terms of any relevant enactment, including any regulations made in terms of
this Act, or in any agreement or determination made or given effect to in terms of any enactment, a
contract of employment between an employee and an employer who is an individual shall not be
terminated on the death of the employer but shall continue to have effect until the expiration of the
period after which it would have terminated had due notice of termination been given on the day on
which the employer died, and during such period the employee shall be entitled to such wages and
other benefits as are provided for in the employment contract from the person legally representing the
deceased employer in his capacity as such.
16 Rights of employees on transfer of undertaking

(1) Subject to this section, whenever any undertaking in which any persons are employed is
dienated or transferred in any way whatsoever, the employment of such persons shall, unless
otherwise lawfully terminated, be deemed to be transferred to the transferee of the undertaking on
terms and conditions which are not less favourable than those which applied immediately before the
transfer, and the continuity of employment of such employees shall be deemed not to have been
interrupted.

(2) Nothing in subsection (1) shall be deemed—

(a) to prevent the employees concerned from being transferred on terms and conditions of
employment which are more favourable to them than those which applied immediately
before the transfer, or from obtaining terms and conditions of employment which are more
favourabl e than those which applied immediately before, or subsequent to, the transfer;

(b) to prevent the employees concerned from agreeing to terms and conditions of employment
which are in themselves otherwise legal and which shall be applicable on and after the
transfer, but which are less favourable than those which applied to them immediately before
the transfer:

Provided that no rights to social security, pensions, gratuities or other retirement
benefits may be diminished by any such agreement without the prior written authority of the
Minister;

(c) to affect the rights of the employees concerned which they could have enforced against the
person who employed them immediately before the transfer, and such rights may be
enforced against either the employer or the person to whom the undertaking has been
transferred or against both such persons at any time prior to, on or after the transfer;

(d) to derogate from or prejudice the benefits or rights conferred upon employees under the law
relating to insolvency.

(3) It shal be an unfair labour practice to violate or evade or to attempt to violate or evade in any
way the provisions of this section.
17 Regulatory powers of Minister

(1) Subject to this Act, the Minister, after consultation with the appropriate advisory council, if
any, appointed in terms of section nineteen, may make regulations providing for the development,

improvement, protection, regulation and control of employment and conditions of employment.
[Subsection amended by section 12 of Act 17 of 2002]

(2) Where the Minister has made regulations in terms of subsection (1), every contract,
agreement, arrangement of any kind whatsoever, determination or regulation made in terms of any
enactment which related to the employment of an employee to whom such regulations relate and
which provides terms or conditions less favourable to the employee than those specified in the
regulations, shall be construed with such modifications, qualifications, adaptations and exceptions as

may be necessary to bring it into conformity with such regulations.
[Subsection substituted by section 12 of Act 17 of 2002]

(3) Without prejudice to the generality of subsection (1), the Minister may make regulations in
terms of that subsection providing for—

(a) therights of employees, including minimum wages, benefits, social security, retirement and
superannuation benefits, and other conditions of employment;

(b) the deductions which may be made from the wages of employees;

(c) the hours of work of employees, including overtime, night and shift work and the
remuneration therefor;

(d) rest and meal breaks, the provision of food and other services at work in special cases and
the charges that may be made from wages therefor;
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(e) leave, including sick leave, maternity leave and bereavement leave, that shall be granted to
employees and the remuneration and allowances that shall be payable in respect thereof;

(f) the holidays that shall be granted to, or that may be withheld from, employees, and the
remuneration and allowances that shall be payable in respect thereof;

(g) the establishment of pension, social security, sick, medical, holiday, provident, insurance
and other funds for employees, and the levying of contributions thereto by employers and
employees,

(h) the specia conditions that shall be applicable to female, juvenile and disabled employees,
including the prohibition of the employment of persons below the age of sixteen years;

(i) the restriction on the employment of juveniles and pregnant women in specified types and
categories of employment or at specified hours, and the rights and privileges of mothers with
suckling infants;

(i) the regulation and control of employment on contract, overtime, part-time, short-time or
casua basis, including the conditions relating to any such employment;

(K) the encouragement of employment of disabled persons and the remuneration and allowances
payable to, and the facilities which should be provided for, such persons,

() the settling of disputes in a category or class of employment by reference to specified
officials or tribunals;

(m) the protection of the rights of employeesin respect of wages, pensions, benefits and holidays
where the employer terminates or transfers his undertaking;

(n) the implementation of any national or international standards of employment, including
those related to the rights and obligations of employers and employees as to safety, health
and compensation for occupational disablement;

(o) the recruitment and employment of unskilled, semi-skilled and skilled labour and
apprentices in any occupation, including the regulation and control of the recruitment of
citizens, non-citizens and residents for any type of employment within and outside
Zimbabwe:

Provided that no regulations shall be made in terms of this paragraph without prior
consultation with the Minister responsible for apprenticeship training;

(p) the employment of unemployed persons and persons released from penal institutions;

(q) regulating and restricting the circumstances in which employers may suspend or terminate
the employment of any of their employees,

(r) specifying or otherwise restricting the circumstances in which contracts of employment may
be terminated summarily or otherwise;

(s) the reinstatement of employees where they have been retrenched, whether voluntarily or
otherwise in circumstances which are to their disadvantage, or which are contrary to the
national interest;

(t) the regulation and control of persons recruiting labour or operating employment agencies,
including the registration of such persons or employment agencies;

(u) any other matter relating to or connected with employment which it may be necessary to
regulate.

(4) Regulations made in terms of subsection (1) may provide for penalties for any contravention

thereof:

Provided that no such penalty shall exceed afine of level five or imprisonment for a period of six

months or both such fine and such imprisonment.
[Subsection amended by section 4 of Act 22 of 2001]

(5) Unless in the opinion of the Minister the urgency of the situation demands otherwise, the
Minister shall, before making regulations in terms of this section, cause to be published in the Gazette
a notice setting forth the general purport of the proposed regulations and stating that the regulations
shall be open for inspection at a place specified in the notice, and calling upon persons who have any
objections to the proposed regulations to lodge them in writing with the Minister within thirty days of
the date of publication of such natice:

Provided that failure by the Minister to comply with this subsection shall not affect the validity of
the regulations concerned.

18 Maternity leave

(1) Unless more favourable conditions have otherwise been provided for in any employment

contract or in any enactment, maternity leave shall be granted in terms of this section for a period of

ninety-eight days on full pay to afemale employee who has served for at least one year.
[Subsection amended by section 10 of Act 7 of 2005]
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(2) On production of a certificate signed by a registered medical practitioner or State Registered
Nurse certifying that she is pregnant, a female employee may proceed on maternity leave not earlier
than the forty-fifth day and not later than the twenty-first day prior to the expected date of delivery.

(3) A femae employee shall be entitled to be granted a maximum of three periods of maternity
leave with respect to her total service to any one employer during which she shall be paid her full
saary:

Provided that paid maternity leave shall be granted only once during any period of twenty-four
months calculated from the day any previous maternity leave was granted.

4) ...

( ) [Subsection repealed by section 10 of Act 7 of 2005]

(5) Any maternity leave requested in excess of the limits prescribed in this section may be
granted as unpaid maternity leave.

(6) Unless the employer grants sick leave for medical reasons other than maternity, sick leave
may not be granted once paid maternity leave has begun or during a period of unpaid maternity leave.

(7) During the period when a female employee is on maternity leave in accordance with this
section, her normal benefits and entitlements, including her rights to seniority or advancement and the
accumulation of pension rights, shall continue uninterrupted in the manner in which they would have
continued had she not gone on such leave, and her period of service shall not be considered as having
been interrupted, reduced or broken by the exercise of her right to maternity leave in terms of this
section.

(8) A female employee who is the mother of a suckling child shall, during each working day, be
granted at her request at least one hour or two half-hour periods, as she may choose during normal
working hours, for the purpose of nursing her child, and such employee may combine the portion or
portions of time to which she is so entitled with any other normal breaks so as to constitute longer
periods that she may find necessary or convenient for the purpose of nursing her child.

(9) Any person who contravenes this section shall be guilty of an unfair labour practice.

(10) Notwithstanding subsections (8) and (9), the grant of breaks during normal working time to
a female employee for the purpose of nursing her child shall be made in accordance with all the
exigencies of her employment and nothing done to prevent any disruption of normal production
processes or any interference with the efficient running of an undertaking or industry shall be held to
be in contravention of subsection (8).

(11) A female employee shall be entitled to the benefits under subsection (8) for the period

during which she actually nurses her child or six months, whichever isthe lesser.
[Section substituted by section 13 of Act 17 of 2002]

PART V

ADVISORY COUNCILS AND WAGE AND SALARY CONTROL

[Heading amended by section 37 of act 7 of 2005]
19 Advisory councils
The Minister may, either on his or her own initiative or on the recommendation of any employer
or employee of any association representing employers or employees, appoint advisory councils
consisting of such persons as the Minister may deem fit, to investigate and make recommendations to
him or her as to one or more of the following—
(a) inconnection with wages, saaries or benefits—
(i) thefixing of minimum wages and benefits for employees; or
(if) any other matters to which minimum wage notices may relate;
(b) the making or regulations in terms of section 17 or section 26;
(c) the compilation of alist of arbitrators in terms of section 98(6);
(d) the declaration of any service as an essential service in terms of the definition of "essential
service" contained in section 102;
(e) the code of picketing in terms of section 104A;

(f) any other matter as may give better effect to the provisions of this Act.
[Section substituted by section 11 of Act 7 of 2005]

20 Minimum wage notices
(1) The Minister may, by statutory instrument—
(a) inrespect of any class of employeesin any undertaking or industry—
(i) specify the minimum wage and benefits in respect of such class of employees,
(i) require employers to grant or negotiate increments on annual income of such
minimum amount or percentage as he may specify;
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and prohibit the payment of less than such specified minimum wage, benefits or increments
to such class of employees;

(b) regulate or prohibit the making of deductions from the wages and benefits of an employee to
whom such notice relates;

(c) regulate or prohibit the withdrawal, reduction or alteration of any benefits to which an
employee to whom such notice relates was entitled in respect of his employment
immediately before the date of commencement of such natice;

(d) give such other direction or make such other provision as he may deem necessary or
desirable to ensure the payment of a minimum or other specified wage or benefits to any
class of employees;

(e) provide for exemptions from paragraphs (a), (b), (c) and (d).

(2) Where the Minister has issued a minimum wage notice in terms of subsection (1)—

(a) every contract, agreement, determination or regulation made in terms of any enactment
which related to the employment of an employee to whom such minimum wage notice
relates and which provides for wages, benefits or deductions from wages which are less
favourable to the employee than those specified in the notice, shall be construed with such
modifications, qualifications, adaptations and exceptions as may be necessary to bring it into
conformity with such natice;

(b) every agreement or arrangement of any kind whatsoever, express or implied, whether made
before or after the date of commencement of such minimum wage notice by an employer or
employee to whom such notice relates, which conflicts with such notice shall, to the extent
of such conflict, be construed with such modifications, qualifications, adaptations and
exceptions as may be necessary to bring it into conformity with such notice.

(3) Any person who contravenes a notice issued in terms of subsection (1) shall—
(&) commit an unfair labour practice for which redress may be sought in terms of Part XI11; and
(b) be guilty of an offence and liable to a fine not exceeding level seven or to imprisonment for

a period not exceeding two years or to both such fine and such imprisonment.
[Subsection amended by section 4 of Act 22 of 2001]

(4) The court convicting an employer of an offence in terms of paragraph (b) of subsection (3)
may order him to pay—

(a) to the employee concerned; or

(b) to any person specified by it for the benefit of the employee concerned,;
in addition to any other penalty which it may impose, an amount which, in its opinion, will adequately
compensate the employee concerned for any prejudice or loss he has suffered as a result of the
contravention concerned, within such period and in such instalments as may be fixed by such court.

(5) Sections 348 and 349 of the Crimina Procedure and Evidence Act [Chapter 9:07] shall
apply, mutatis mutandis, in relation to the amount specified in an order made in terms of subsection
(4) asif such amount were afine referred to in those sections.

(6) Nothing contained in this section shall be construed as precluding an employee,
notwithstanding an order made in terms of subsection (4), from recovering by civil proceedings any
amount or additional amount by which he has been prejudiced as a result of any contravention of a
minimum wage notice.

21 Prohibition of termination of services of employee

(1) No employer shall, otherwise than in terms of an exemption granted to him in terms of
subsection (2), terminate the services of an employee solely on the ground of arequirement to pay him
aminimum wage in terms of a minimum wage natice.

(2) Where the Minister considers that specia circumstances exist, he may, by notice in writing,
and on such terms and conditions as he may specify, grant an employer exemption from subsection
D).

(3) Any person who contravenes subsection (1) shall be guilty of an offence and liable to a fine
not exceeding level seven or to imprisonment for a period not exceeding two years or to both such fine

and such imprisonment.
[Subsection amended by section 4 of Act 22 of 2001]

[Section repealed by section 12 of Act 7 of 2005]
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PART VI

WORKERS COMMITTEES: FORMATION AND FUNCTIONS

23 Formation of workers committees

(1) Subject to this Act and any regulations, employees employed by any one employer may
appoint or elect aworkers committee to represent their interests:

Provided that no managerial employee shall be appointed or elected to a workers committee, nor
shall a workers committee represent the interests of managerial employees, unless such workers
committee is composed solely of managerial employees appointed or elected to represent their
interests.

(1a) Subject to subsection (1b), the composition and procedure of a workers committee shall be

as determined by the employees at the workplace concerned.
[Subsection inserted by section 14 of Act 17 of 2002]

(1b) Notwithstanding subsection (14), if a trade union is registered to represent the interests of
not less than fifty per centum of the employees at the workplace where a workers committee is to be

established, every member of the workers committee shall be a member of the trade union concerned.
[Subsection inserted by section 14 of Act 17 of 2002]

(2) For the purposes of appointing or electing a workers committee, employees shall be entitled
to—

(a) beassisted by alabour officer or arepresentative of the appropriate trade union; and

(b) reasonable facilities to communicate with each other and meet together during working

hours at their place of work; and

(c) be provided by their employer with the names and relevant particulars of all employees

employed by him;
so however, that the ordinary conduct of the employer’s business is not unduly interfered with.
[Subsection amended by section 13 of Act 7 of 2005]

(3) In the event of any dispute arising in relation to the exercise of any right referred to in
subsection (2), either party to the dispute may refer it to the labour officer mentioned in paragraph (a)
of that subsection, or, in the absence of such labour officer, any other labour officer, and the
determination of the labour officer on the dispute shall be final unless the parties agree to refer it to

voluntary arbitration.
[Subsection substituted by section 13 of Act 7 of 2005]

24 Functions of workers committees

(1) A workers committee shall—

(a) subject to this Act, represent the employees concerned in any matter affecting their rights
and interests; and

(b) subject to subsection (3), be entitled to negotiate with the employer concerned a collective
bargaining agreement relating to the terms and conditions of employment of the employees
concerned; and

(c) subject to Part XIllI, be entitled to recommend collective job action to the employees
concerned; and

(d) where aworks council isor isto be constituted at any workplace, elect some of its members
to represent employees on the works council.

(2) Subject to subsection (3), where a workers committee has been appointed or elected to
represent employees, no person other than such workers committee and the appropriate trade union, if
any, may—

(a) actor purport to act for the employees in negotiating any collective bargaining agreement; or

(b) direct or recommend collective job action to the employees.

(3) Where an appropriate trade union exists for any employees, a workers committee of those
employees may negotiate a collective bargaining agreement with an employer—

(a) in the case where the trade union has no collective bargaining agreement with the employer
concerned, only to the extent that such negotiation is authorized in writing by the trade union
concerned; or

(b) inthe case where there is a collective bargaining agreement, only to the extent permitted by
such collective bargaining agreement; or

(c) wherethe Minister certifiesin writing that—

(i) the issue in question was omitted from or included in the principa collective
bargaining agreement when it should not have been so omitted or included; and
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(i) the partiesto the principal collective bargaining agreement have failed or are not ina
position to reach an agreement on such an issue.
25 Effect of collective bargaining agreements negotiated by workers committees

(1) Every collective bargaining agreement which has been negotiated by a workers committee
shall be referred by the workers committee to the employees and the trade union concerned, and, if
approved by the trade union and by more than fifty per centum of the employees, shall become
binding on the employer and the employees concerned:

Provided that where there is any conflict between the terms and conditions of any such collective
bargaining agreement and collective bargaining agreement negotiated by an appropriate trade union,
the latter shall prevail unless the terms and conditions of the former collective bargaining agreement
are more favourable to the employees concerned, in which case such last-mentioned terms and
conditions shall prevail.

(2) Where a collective bargaining agreement which has been negotiated by a workers committee
contains any provision which is, or has become—

(a) inconsistent with this Act or any other enactment; or

b) ...
( ) [Paragraph repealed by section 14 of Act 7 of 2005]
(c) unreasonable or unfair, having regard to the respective rights of the parties;
the Minister may direct the parties to the agreement to negotiate, within such period as he may
specify, an amendment to the agreement in such manner or to such extent as he may specify, and he
may give such other directions relating to the operation of the agreement pending its amendment as he
may deem fit, and such directions shall be binding on the parties.

(3) Where the Minister has made a direction in terms of subsection (2), it shall be the duty of the
parties to the collective bargaining agreement concerned to negotiate an amendment to the agreement
in good faith, and to report back to the Minister within the period specified in the direction the extent
to which they have been able or unable to agree in amending the agreement.

(4) The Minister may, after considering any report submitted to him in terms of subsection (3),
amend the collective bargaining agreement concerned in accordance with the report of the parties or in
such other manner as he may deem necessary in the national interest, having regard to the
considerations specified in paragraphs (a), (b) and (c) of subsection (2), and the agreement, as
amended, shall, subject to this Act, be binding on the employer and the employees concerned.

(5) A collective bargaining agreement negotiated in terms of this section shall not be affected
by—

(@) where the employer is a corporate body, a change in membership of the management or
ownership of the employer; or

(b) achange in membership of the workers committee or the employees concerned; or

(c) atransfer of the undertaking or industry in which the employees concerned are employed.

(6) Any person who is aggrieved by any determination or direction in terms of subsection (2) or
any amendment of a collective bargaining agreement in terms of subsection (4) may appeal to the

Labour Court.
[Subsection inserted by section 14 of Act 7 of 2005]

25A Composition, procedure and functions of works councils

(1) In every establishment in which a workers committee representing employees other than
managerial employees has been elected, there shall be aworks council.

(2) A works council shall be composed of an equal number of members representing the
employer and the workers committee.

(3) The procedure of a works council shall be as determined by the employer and the workers
committee at the establishment concerned.

(4) Without prejudice to the provisions of any collective bargaining agreement that may be
applicable to the establishment concerned, the functions of aworks council shall be—

(a) to focus the best interests of the establishment and employees on the best possible use of its
human, capital, equipment and other resources, so that maximum productivity and optimum
employment standards may be maintained; and

(b) to foster, encourage and maintain good relations between the employer and employees at all
levels, and to understand and seek solutions to their common problems; and

(c) to promote the general and common interest, including the health, safety and welfare of both
the establishment and its workers; and
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(d) in general, to promote and maintain the effective participation of employees in the
establishment, and to secure the mutual co-operation and trust of employees, the employer
and any registered trade union representing employees in the establishment, in the interests
of industrial harmony.

(5) Without prejudice to the provisions of any collective bargaining agreement that may be
applicable to the establishment concerned, a works council shall be entitled to be consulted by the
employer about proposals relating to any of the following matters—

(a) the restructuring of the workplace caused by the introduction of new technology and work
methods;

(b) product development plans, job grading and training and education schemes affecting
employees,

(c) partial or total plant closures and mergers and transfers of ownership;

(d) theimplementation of an employment code of conduct;

(e) thecriteriafor merit increases or payment of discretionary bonuses;

(N the retrenchment of employees, whether voluntary or compulsory:

Provided that any matter involving the retrenchment of five or more employees within a period of
six months shall be governed by sections twelve C and twelve D, unless otherwise agreed by the
employer with the members of the works council representing the workers committee.

(6) Before an employer may implement a proposal relating to any matter referred to in subsection
(5), the employer shall—

(a) afford the members of the works council representing the workers committee a reasonable
opportunity to make representations and to advance alternative proposals,

(b) consider and respond to the representations and alternative proposals, if any, made under
paragraph (a) and, if the employer does not agree with them, state the reasons for
disagreeing;

(c) generaly, attempt to reach consensus with the members of the works council representing

the workers committee on any matter referred to in subsection (5).
[Section inserted by section 15 of Act 17 of 2002]

26 Minister may make regulations relating to workers committees
(1) The Minister may, after consultation with the appropriate advisory council, if any, appointed
in terms of section nineteen, make such regulations as he considers necessary for the control of
workers committees and works councils and, without derogation from the generality of his power in
this regard, such regulations may provide for—
() the methods or procedures to be followed for the formation of workers committees;
(b) thetenure of office of members of workers committees;
(c) the operation, management and conduct of the affairs of workers committees and works

councils;
[Subsection amended by section 45 of Act 17 of 2002]

(2) Regulations made in terms of subsection (1) may provide penalties for any contravention
thereof:

Provided that no such penalty shall exceed the penalties referred to in section one hundred and
twenty-eight.

PART VII
TRADE UNIONS, EMPLOYERS ORGANIZATIONS AND FEDERATIONS OF TRADE UNIONS AND EMPLOYERS ORGANIZATIONS

27 Right to form trade unions or employers organizations
(1) Subject to this Act, any group of employees may form a trade union.
(2) Subject to this Act, any group of employers may form an employers organization.
(3) Subject to this Act, any group of trade unions or employers organizations may form a
federation.
28 Requirements for formation of trade unions and employers organizations
(1) Every trade union, employers organization or federation shall—
(a) subject to subsection (2), before it raises funds from any source; and
(b) within six months of its formation;
adopt awritten constitution which shall provide for—
(i) thequdifications for membership, including membership fees, if any; and
(if) the right of any person to membership if he is prepared to abide by the rules and
conditions of membership; and
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(iii) the number of officials and office bearers, their powers and functions and their
appointment or election; and
(iv) theholding of annual general meetings; and
(v) the submission by any official or office bearer to re-appointment or re-election if a
petition therefor is made—
A. within one year of his appointment or election, as the case may be, by not less
than three quarters; or
B. later than one year of his appointment or election, as the case may be, by not
less than one quarter;
of the members of the trade union, employers organization or federation; and
(vi) the call and conduct of meetings of members or representatives of members of the
trade union, employers organization or federation; and
(vii) the prohibition of discrimination against any members or class of members on
grounds of race, tribe, place of origin, political opinion, colour, creed, gender,
pregnancy, HIV/AIDS satus or, subject to the Disabled Persons Act
[Chapter 17:01], any disability referred to in the definition of "disabled person” in

that Act; and
[Subparagraph amended by section 45 of Act 17 of 2002]

(viii) the amendment of the constitution; and
(ix) thewinding up of the trade union, employers organization, or federation;
and failure to so provide in the constitution shall constitute an unfair labour practice by the trade
union, employers organization, or federation concerned.

(2) A trade union, employers organization or federation may, notwithstanding subsection (1) and
before it has adopted a written constitution in terms of that subsection, raise funds in respect of
membership fees to an amount not exceeding such amount as may be specified by the Minister by
statutory instrument for the purposes of this subsection.

(3) Every trade union, employers organization or federation shall, within six months of its
formation, submit two copies of its constitution to the Minister, and shall within one month of any
amendment of its constitution submit copies of such amendment with a statement of the purpose
thereof to the persons and authorities mentioned in this subsection.

(4) 1t shall be the duty of every official or office bearer of a trade union, employers organization
or federation to ensure compliance with this section.

29 Registration of trade unions and employers organizations and privileges thereof

(1) Subject to this Act, any trade union, employers organization or federation may, if it so
desires, apply for registration.

(2) Every trade union, employers organization or federation shall, upon registration, become a
body corporate and shall in its corporate name be capable of suing and being sued, of purchasing or
otherwise acquiring, holding or alienating property, movable or immovable, and of doing any other act
or thing which its constitution requires or permitsit to do, or which a body corporate may, by law, do.

3) ...
( ) [Subsection repealed by section 16 of Act 17 of 2002]
(4) Subject to this Act, aregistered trade union or federation of such unions shall be entitled—
(a) to be assisted by a labour officer or designated agent of the appropriate employment council
in its dealings with employers; and
[Paragraph amended by section 15 of Act 7 of 2005]
(b) through its duly authorized representatives, to the right of access to employees conferred by
subsection (2) of section seven; and
(c) to be provided by employers with the names and other relevant particulars, including
particulars as to wages of al employees who are employed in the industry or undertaking for
which the trade union or federation is registered, and who are members of the trade union or
federation concerned; and
(d) to make representations to a determining authority or the Labour Court; and

e ...
( ) [Paragraph repealed by section 15 of Act 7 of 2005]
(f) toform or be represented on any employment council; and
(g) torecommend collective job action; and
(h) tolevy, collect, suefor and recover union dues; and

(i) toact asan agent union in terms of section thirty-one; and
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(i) to exercise any other right or privilege conferred by this Act on registered trade unions or
federations thereof.

(4a) In addition to the privileges specified in subsection (4), an official or office-bearer of a
registered trade union or federation shall be entitled to take such reasonable paid or unpaid leave
during working hours as may be agreed under a collective bargaining agreement for the purpose of
enabling the official or office-bearer to perform the functions of his office:

Provided that if the parties negotiating a collective bargaining agreement fail to agree on the
extent of paid or unpaid leave for the purposes of this subsection, either or both of the parties to the

dispute may refer the matter to alabour officer who shall thereupon deal with it in terms of section 93.
[Subsection inserted by section 16 of Act 17 of 2002 and proviso substituted by section 15 of Act 7 of 2005]

(5) Subject to this Act, aregistered employers organization shall be entitled—
(@) to be assisted by a labour officer or a designated agent of the appropriate employment

council in its dealings with trade unions or workers committees; and
[Paragraph amended by section 15 of Act 7 of 2005]

(b) through its duly authorized representatives, to be provided by trade unions and workers
committees with the names and other relevant particulars of all their members; and
(c) to make representations to a determining authority or the Labour Court; and

(d) o [Paragraph repealed by section 15 of Act 7 of 2005]
(e) toform or be represented on any employment council; and
() to exercise any other right or privilege conferred by this Act on registered employers
organizations.
30 Unregistered trade unions and employers organizations
(1) No unregistered trade union or employers organization may in its corporate name—
(a) make representations to the Labour Court; or

(b) beassisted by alabour officer or a designated agent of any employment council.
[Paragraph amended by section 16 of Act 7 of 2005]

(2) No unregistered trade union or employers organization may, whether in its corporate name or
through any of its members—

a) ...

( ) [Paragraph repealed by section 16 of Act 7 of 2005]

(b) form or be represented on any employment council; or

(c) be entitled to be provided with the particulars specified in paragraph (c) of subsection (4) or
paragraph (b) of subsection (5) of section twenty-nine.

(3) No unregistered trade union may, whether in its corporate name or otherwise—
(a) recommend collective job action; or
(b) havetheright of accessto employees conferred by subsection (2) of section seven; or

(c) levy, collect or recover union dues by means of a check-off scheme.
[Paragraph substituted by section 16 of Act 7 of 2005]

31 When trade union may act as agent union
(1) Subject to subsection (2), a registered trade union may act as the agent union of employeesin
any undertaking or industry who are not otherwise represented by a registered trade union if—
(@) not less than fifty per centum of the employees concerned are in favour of such trade union
representing them; or
(b) an unregistered trade union or a registered trade union which otherwise represents the
employees concerned requests the registered trade union to act as its agent union; or
(c) the Minister so requests.
(2) Except where the Minister has requested a registered trade union to act as an agent union or
has consented to such a regquest in terms of paragraph (c) of subsection (1), a registered trade union
that desires so to act shall apply to the Minister in writing, together with the prescribed fee, setting out

the circumstances giving rise to the application.
[Subsection amended by section 7 of Act 5 of 2015]

(3) On receipt of an application in terms of subsection (2), the Minister may, after taking into
account—
(a) the extent to which the registered trade union appreciates the interests and needs of the
employees concerned; and
(b) theviews of any employers or employees who may be affected; and
(c) any levies or dues the registered trade union proposes to levy from the employees
concerned; and
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(d) the ability of the registered trade union to act as an agent union;
grant or refuse the application.

(4) No registered trade union shall act as an agent union—

(a) for a period of more than three years unless, before the expiry of three years after
commencing so to act, the Minister extends such period; or

(b) after a trade union representing the employees concerned has been registered or has re-
acquired its competency to represent the employees concerned.

(5) A registered federation of trade unions may act, mutatis mutandis, as an agent union with
respect to the members of one of its component unions or undertakings.

(6) The Minister may on his own initiative or on the application of any interested party, at any
time, revoke the authority of a registered trade union or federation of trade unions to act as an agent
union.

32 Agent union to disclose other agencies

A registered trade union or federation of trade unions which is acting as an agent union for any
employees may, in terms of section thirty-one, become the agent union for any other employees if it
discloses to such other employeesits prior agency.

33 Application for registration

(1) Every application for registration by a trade union or employers organization or federation

shall, subject to section thirty-four, be made to the Registrar in the prescribed form together with the

prescribed fee.
[Subsection amended by section 8 of Act 5 of 2015]

(2) The Registrar shall cause notice to be published in the Gazette of every application made in
terms of this section, and in such notice shall invite any person who wishes to make any
representations relating to the application to lodge such representations with the Registrar within such
period, not being less than thirty days from the date of the notice, as may be specified in the notice,
and to state whether or not he wishes to appear in support of his representations at accreditation
proceedings.

(3) Where adocument is lost by atrade union, employer’s organisation or federation, any person
may make an application of the replacement of such document to the Registrar on payment of a

prescribed fee.
[Subsection inserted by section 8 of Act 5 of 2015]

34 Requirements of application for registration
An application for registration of a trade union or employers organization or federation shall
contain the following information—

(a) the name of the trade union or employers organization or federation; and

(b) the names and relevant particulars of the persons intending to secure the registration; and

(c) the coverage of the proposed trade union or employers organization or federation with
regard to the undertakings or industries concerned, with such exclusions as may be intended;
and

(d) the affiliates to and the affiliations of the trade union or employers organization or
federation, including international, national or local unions, organizations or workers
communities; and

(e) sources of funds and material, both current and anticipated, for organizing the trade union or
employers organization or federation, and the address of its bank;

and shall be accompanied by a copy of its constitution or operational rules.
35 Requirements of constitution of registered trade unions or employers
organizations
The constitution of every registered trade union or employers organization or federation shall, in
addition to the matters referred to in section twenty-eight, provide for—

() consultation between the various governing bodies or branches of the trade union or
employers organization and members thereof before such trade union or employers
organization or federation—

(i) entersupon acollective bargaining agreement; or
(i) recommends collective job action; or
(iii) embarks upon any new programme which is likely to substantialy affect the rights
and interests of its members; or
(iv) increases fees and other dues payable by its members; or
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(v) assigns an officia to represent its members in a particular matter that is of
considerable significance to its members;

and

(b) the keeping of books of accounts and the submission of such books of accounts for auditing
within three months of the end of each financial year, and the making available to members
of certified true copies of the audited accounts and the auditor’s report thereon; and

(c) the prohibition of the use of union or association dues of the trade union or employers
organization or federation for electioneering for the trade union or employers organization or
federation or for political purposes; and

d ..

( ) [Paragraph repealed by section 18 of Act 17 of 2002]

(e) the equitable sharing of the funds of the trade union or employers organization with any of
its branches; and

(f the maintenance of a register of members and a record of the fees, if any, paid by each
member and the periods to which those fees relate; and

(g) the giving to any person who is refused membership or who is expelled of written reasons
for such refusal or expulsion; and

(h) such other matters as may be prescribed.
[Section amended by section 18 of Act 7 of 2005]

36 Registration of trade unions, employers organizations and federations

(1) Subject to this Act, the Registrar may, after considering any representations lodged in terms
of subsection (2) of section thirty-three and after the holding of accreditation proceedings, if any,
grant or refuse an application for the registration of a trade union or employers organization or
federation.

(2) When granting any application for registration in terms of subsection (1), the Registrar may,
after consultation with the applicant, increase or reduce the interests or area in respect of which the
applicant applied for registration.

(3) Where the Registrar grants an application for registration of a trade union or employers
organization, he shall enter in his register—

(a) the name of the trade union or employers organization; and
(b) every undertaking or industry in respect of which the trade union or employers organization
isregistered; and
(c) such other particulars as may be prescribed;
and shall issue the trade union or employers organization with a certificate of registration in the
prescribed form.

(4) The Registrar shall, on request, supply any interested person with his reasons for any decision

made by him in terms of this section.

37 ...
[Section repealed by section 19 of Act 17 of 2002]

[Section repealed by section 19 of Act 17 of 2002]
39 Application or proposal to vary, suspend or rescind registration
(1) Any interested person, including the trade union or employers organization concerned, may
apply to the Registrar together with the prescribed fee, for the variation, suspension or rescission of

the registration of atrade union or employers organization.
[Subsection amended by section 9 of Act 5 of 2015]

(2) If aregistered trade union or employers organization—

(a) no longer adequately represents the interests or area for which it was registered; or

(b) hasfailed to perform any of its functions in terms of this Act;
the Minister may, after consultation with the trade union or employers organization concerned, direct
the Registrar to hold accreditation proceedings to determine whether or not the registration of the trade
union or employers organi zation concerned should be varied, suspended or rescinded.

(3) On receipt of an application in terms of subsection (1) or a direction in terms of subsection
(2), the Registrar shall publish notice in the Gazette of the application or direction and shall, in such
notice, invite any person who wishes to make any representations relating to such application or
direction to lodge with him such representations within thirty days of the date of publication of the
notice, and to state whether or not he wishes to appear in support of such representations at
accreditation proceedings.
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40 Variation, suspension or rescission of registration
(1) Subject to this Act, the Registrar may, after considering any representations lodged in terms
of subsection (3) of section thirty-nine and after the holding of accreditation proceedings, if any, vary,

suspend or rescind the registration of atrade union or employers organization.
[Subsection amended by section 17 of Act 7 of 2005]

(2) The rescission of the certification of a trade union or employers organization shall have the
effect of rescinding the registration of that trade union or employers organization, unless the Registrar
otherwise directs.

(3) The suspension of the registration of a trade union or employers organization shall have the
effect of suspending that trade union or employers organization, as the case may be, from performing
al or any of the functions of a registered trade union or employers organization, as may be specified

in the order of suspension.
[Subsection amended by section 17 of Act 7 of 2005]

(4) The Registrar shall, on request, supply any interested person with his reasons for any decision
made in terms of this section.
(5) Any person who is aggrieved by any determination or decision made by the Registrar in terms

of this section may appeal to the Labour Court.
[Subsection inserted by section 17 of Act 7 of 2005]

41 Accreditation proceedings
Accreditation proceedings shall be held for the purposes of determining whether or not—
(a) atrade union or employers organization should be registered;

b ...
( ) [Paragraph repealed by section 20 of Act 7 of 2005]
(c) the registration of a trade union or employers organization should be varied, suspended or
rescinded:;
in any case where—
(i) the Registrar considers that such proceedings should be held; or
(i) the Minister directs that such proceedings should be held; or
(iii) any interested person has requested such proceedings, whether in relation to a trade
union or employers organization which has already been registered or in relation to a
trade union or employers organization which is proposed to be registered:
Provided that the Registrar may, in any case referred to in this subparagraph

decline to hold accreditation proceedings.
[Paragraph amended by section 20 of Act 7 of 2005]

42 Notice of accreditation proceedings

(1) Whenever accreditation proceedings are proposed to be held, the Registrar shall give not less
than thirty days’ notice thereof—

(a) inwriting to the parties concerned; and

(b) by publication of a notice in the Gazette and in such other publication as he thinks
appropriate.

(2) A notice givenin terms of subsection (1) shall specify—

(a) the subject of the accreditation proceedings,; and

(b) thetime and place of the accreditation proceedings,

and shall call upon all interested parties, who wish to do so, to submit any representations they wish to
make to the Registrar and to advise him whether or not they will be attending the proceedings.

(3) Where the Registrar has received any representations relating to any matter to be considered
at accreditation proceedings, he shall submit or make available a copy thereof to other interested
parties as soon as practicable.

43 Procedure at accreditation proceedings

At the hearing of any accreditation proceedings—

(a) theparties—

(i) may appear in person or by any duly authorized representative;
(if) shall be given areasonable opportunity of presenting their case;

(b) the Registrar shall preside and shall, subject to any procedure that may be prescribed, act in
such manner and on such principles as he deems best fitted to do substantial justice to the
parties and to carry out the objects of this Act.

44 Notification of decision made at accreditation proceedings

Upon the completion of any accreditation proceedings, the Registrar shall notify al interested

party who appeared at the proceedings of his decision in writing and his reasons therefor.
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45 Considerations relating to registration or variation, suspension or rescission of
registration of trade unions or employers organizations
(1) In any determination of the registration of a trade union or employers organization or of the
variation, suspension or rescission thereof, the Registrar shall—
(a) takeinto account—
(i) representations by—
A. employers and employees who might be affected; and
B. the Minister; and
C. any member of the public or any section thereof likely to be affected;

and
[Subparagraph amended by section 18 of Act 7 of 2005]

(iti) the desirability of affording the majority of the employees and employers within an
undertaking or industry effective representation in negotiations affecting their rights
and interests; and

(iv) the desirability of reducing, to the least possible number, the number of entities with
which employees and employers have to negotiate; and

(vi) whether representations made in terms of subsection (3) of section thirty-nine or at
any accreditation proceedings in terms of section forty-one indicate that the trade
union or employers organization will not be substantially representative of the
employees or employers it proposes to represent;

and
(b) ensure compliance with the following requirements—
(i) atrade union shall not represent employers;

(i) an employers organization shall not represent employees other than managerial
employees,

(iti) the constitution of a trade union or employers organization shall not be inconsistent

with this Act.
[Subsection amended by section 21 of Act 17 of 2002]

(2) Where any person asserts that there should, in any particular case, be any departure from the
general rule referred to in subparagraph (iv) of paragraph (a) of subsection (1), the burden of proving

such assertion shall lie on such person.
[Subsection amended by section 21 of Act 17 of 2002]

46 Matters to be determined by Labour Court
In the event of any dispute asto—
(a) the extent or description of any undertaking or industry; or
(b) whether any employees are managerial employees;
the matter shall be referred to the Labour Court for determination.
47 Right of appeal
Any person who is aggrieved by a decision of the Registrar—
(a) toregister atrade union or employers organization; or
(b) not to register atrade union or employers organization; or
(c) to vary, suspend or rescind the registration of a trade union or employers organization or to
decline such variation, suspension or rescission; or

@ ..
[Paragraph repealed by section 21 of Act 17 of 2002]

(e) to declineto hold accreditation proceedings;
may, subject to this Part, appeal to the Labour Court.
[Section amended by section 22 of Act 17 of 2002]

48 Notice of appeal

(1) A person who intends to appeal in terms of section forty-seven shall, within thirty days of the
date on which he was notified of the decision against which he intends to appeal, in such form and
manner as may be prescribed, give notice of appeal and of the grounds on which the appeal is based to
the Registrar, and to every person who appeared at the accreditation proceedings, if any, concerned.

(2) A notice of appeal in terms of subsection (1) shall not suspend the operation or effect of the
decision appealed against.

[Subsection substituted by section 19 of Act 7 of 2005]

(3) The Registrar may, on the application of any person, by notice in writing impose such

reasonable restrictions as he considers necessary on the activity of any trade union or employers
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organization concerned in an appeal referred to in subsection (1) in order to protect the reasonable
interests of the public and of persons concerned in the appeal .

(4) Any person upon whom restrictions have been imposed in terms of subsection (3) may, with
due notice to the other persons concerned, make representations to the Registrar in respect thereof and
the Registrar may, if he thinksfit, vary or revoke such restrictions.

(5) Any person upon whom restrictions have been imposed in terms of subsection (3) shal, if he
fails to comply therewith, be guilty of an offence and liable to a fine not exceeding level seven or to

imprisonment for a period not exceeding two years or to both such fine and such imprisonment.
[Subsection amended by section 4 of Act 22 of 2001]

49 Appeals before Labour Court

(1) Onan appea before the Labour Court in terms of section forty-seven—

(a) the partiesthereto shall be given areasonable opportunity of presenting their case:

Provided that the Labour Court may direct in any particular case that the parties shall
be confined to submitting their representations in writing and, in such case, each party shall
be given areasonable opportunity of replying to the representations of the other party;

(b) the Labour Court shall, subject to such procedures as may be prescribed, act in such manner
and on such principles as he deems best fitted to do substantial justice to the parties, and to
carry out the objects of this Act.

(2) On an apped in terms of section forty-seven, the Labour Court may, subject to this Part,
confirm, vary or set aside the decision of the Registrar appealed against, and may make such other
order, whether as to costs or otherwise, as he thinks necessary or appropriate.

50 Right of membership of registered trade unions and employers organizations

(1) Every employee shall be entitled to membership of any registered trade union which
represents his undertaking or industry if he is prepared to comply with its rules and conditions of
membership.

(2) Every employer shall be entitled to membership of any registered employers organization
which represents his undertaking or industry if he is prepared to comply with its rules and conditions
of membership.

51 Supervision of election of officers

(1) The Minister may, where the national interest so demands, cause to be supervised the holding
of electionsto any office or post in aregistered trade union or employers organization.

(2) Without derogation from the generality of subsection (1) the Minister may, on the advice of
the Registrar—

(a) set aside any election if the election was not properly conducted or if the result of the

election did not represent the views of the electors;

(b) postpone, or change the venue of or procedure for, any election, if it is necessary to do so to
ensure that the views of electors are given proper expression;

(c) assign responsibility for the conduct of any election to any trade union or employers
organization;

(d) if the conduct of any election campaign by any person is leading to a misrepresentation of
any issues involved in such election, and the consequences of such misrepresentation have
serious implications for the national interest, prohibit any person from so conducting the
election campaign;

(e) make regulations for controlling and regulating elections and for fixing the qualifications for
officers of registered trade unions and employers organizations.

(3) Any person who is aggrieved by any action taken by the Minister in terms of this section may

appeal to the Labour Court.
[Subsection inserted by section 20 of Act 7 of 2005]

52 Right to union or association dues

(1) For the purpose of fulfilling its obligation to represent the interests of its members employed
or engaged in the undertaking or industry for which it is registered, a registered trade union or
employers organization may, subject to this Act, levy, collect, sue for and recover union and
association dues.

(2) Subject to this Act, a federation of trade unions or employers organizations shall not, unless
permitted to do so in any particular case by the constitution of the member trade union or employers
organization concerned, levy, collect or receive membership fees, union dues or association dues, as
the case may be, from personsin their capacity as individual employers or employees.
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(3) Any person who contravenes subsection (2) shall be guilty of an offence and liable to a fine
not exceeding level seven or to imprisonment for a period not exceeding two years or to both such fine

and such imprisonment.
[Subsection amended by section 4 of Act 22 of 2001]

53 Restrictions on payment of union dues by employers

(1) No employer shall, without the consent of the Minister, pay on behalf of any employee any
union dues other than to aregistered trade union.

(2) Any employer who contravenes subsection (1) shall be guilty of an offence and liable to a
fine not exceeding level seven or to imprisonment for a period not exceeding two years or to both such

fine and such imprisonment.
[Subsection amended by section 4 of Act 22 of 2001]

54 Collection of union dues
(1) Union dues shall be collected by an employer from his employees and transferred to the trade
union concerned—
(a) by means of a check-off scheme or in any other manner agreed between the trade union and
the employees and the employer or employers organization concerned; or
(b) failing such agreement as referred to in paragraph (a), by authorisation in writing of an

employee who is a member of the trade union concerned.
[Subsection amended by section 23 of Act 17 of 2002]

(2) The Minister may, by notice in writing to any employer, prohibit or modify any arrangements
made for the collection of union dues by the employer from his employees.
(3) The Minister may in terms of subsection (2) give directions—
(a) relating to areduction or increase of the amount deductible by the employer;
(b) directing payment of the union dues by the employer into a trust fund and not to the trade
union concerned;
(c) in respect of such other matters in connection with the payment of union dues as the
Minister considers necessary or desirable in the interest of the employees concerned.
(4) Any person who is aggrieved by any direction given by the Minister in terms of subsection
(3) may appeal to the Labour Court.
(5) On an appeal in terms of subsection (4) the Labour Court may confirm, rescind or amend the
Minister’s direction:
Provided that where the Minister certifies that the reason for the direction was that the registered
trade union concerned had engaged or had threatened to engage in an unlawful collective job action,
any ruling by the Labour Court rescinding or amending the Minister’s direction shall not have effect

for six months from the date of such direction.
[Proviso amended by section 23 of Act 17 of 2002]

(5a) No employer shall collect or pay any union dues in terms of this section to or on behalf of a
trade union or federation—
(a) whileitsregistration is suspended; or

(b) after itsregistration has been rescinded.
[Subsection inserted by section 23 of Act 17 of 2002]

(6) Any employer who fails or refuses to collect union dues and transfer them to the trade union
concerned in accordance with this section shall be guilty of an offence and liable to a fine not
exceeding level seven or to imprisonment for a period not exceeding two years or to both such fine

and such imprisonment.
[Subsection amended by section 4 of Act 22 of 2001]

55 Minister may regulate union dues
(1) The Minister may make regulations providing for the proper and systematic collection,
management, application and disbursement of union dues by trade unions.
(2) Regulations made in terms of subsection (1) may provide for—
(a) the maximum amount, and method of assessment, of union dues;
(b) the accounting procedures that shall be followed in connection with the collection,
management, application and disbursement of union dues;
(c) the appointment of auditors and the keeping of books of accounts,
(d) the payment by trade unions of a percentage of union dues to any association or congress of
trade unions recognized by the Minister as being representative of all or most registered
trade unionsin Zimbabwe;

[Paragraphs (e) and (f) repealed by section 10 of Act 5 of 2015]
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(g) limitations on the matters on which and the extent to which union dues may be expended.

(3) The Minister may, in writing, direct any trade union to supply him with such information as
he may require in connection with the acquisition and disbursement of union dues.

(33 Any trade union that fails or refuses to comply with a direction in terms of subsection (3)
shall be guilty of an offence and liable to a fine not exceeding level seven or to imprisonment for a

period not exceeding two years or to both such fine and such imprisonment.
[Subsection inserted by section 4 of Act 22 of 2001]

(4) The Minister may exercise the same powers as are conferred upon him in terms of
subsections (1), (2) and (3), mutatis mutandis, in relation to association dues.

PART VIII

EMPLOYMENT COUNCILS

56 Voluntary employment councils

Any—

(a) employer, registered employers organization or federation of such organizations; and

(b) registered trade union or federation of such trade unions;

may, at any time, form an employment council by signing a constitution agreed to by them for the
governance of the council, and by applying for its registration in terms of section fifty-nine.
57 Statutory employment councils

(1) The Minister may, whenever the national interest so demands, request—

() any registered employers organization or federation of such organizations; and

(b) any registered trade union or federation of such trade unions;

to form an employment council and to apply for its registration in terms of section fifty-nine.

(2) If within three months of a direction being given in terms of subsection (1), the parties
concerned have failed to apply for the registration of an employment council, the Minister may
appoint such number of persons as he considers will represent the employers and employees
concerned, and such persons shall, within such period as may be specified by the Minister, form an
employment council by signing a constitution agreed to by them for the governance of the council and
by obtaining registration of the council in terms of section fifty-nine.

58 Constitution of employment councils

The constitution of every employment council formed in terms of this Part shall provide for—

(a) astatement of the aims and objectives of the council; and

(b) the registered trade union concerned or federation of such trade unions to appoint fifty per
centum of the members of the employment council, and the employers organization
concerned or federation of such organizations to appoint the remaining members; and

(c) the appointment of a chairman and vice-chairman of the employment council:

Provided that every congtitution shall provide that if the chairman is appointed by
members representing the registered trade union or federation of trade unions, the vice-
chairman shall be appointed by members representing the employers organization or
federation of such organizations, and vice-versa; and

(d) the dueswhich are payable to the employment council by the members thereof; and

(e) the administration of the funds of the employment council; and

(N the keeping of minutes and other records of the proceedings of the employment council; and

(g) theadmission of new parties to the employment council; and

(h) the procedures for dealing with any disputes within the undertaking or industry represented
by the parties to the employment council; and

(i) the amendment of the constitution; and

(1) thewinding up of the employment council; and

(K) such other matters as may be prescribed.

59 Registration of employment councils

(1) Upon application for the registration of an employment council, the Registrar shall—

(@) if heissatisfied, having due regard to section sixty-one which shall apply, mutatis mutandis,
that the employment council and its constitution comply with this Act, register the
employment council which application shall be made together with the prescribed fee;

(b) if heisnot satisfied as provided in paragraph (a), refuse to register the employment council.

[Subsection amended by section 11 of Act 5 of 2015]

(2) Whenever the Registrar registers an employment council he shall furnish that employment

council with a certificate of registration subject to any conditions, including conditions limiting the
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manner in which and objects for which the employment council may expend its funds, as the Registrar

considers fit to impose.
[Subsection amended by section 11 of Act 5 of 2015]

(3) Subject to subsection (4), a certificate of registration of an employment council is issued for
an indefinite period.

[Subsection inserted by section 11 of Act 5 of 2015]

(4) Anemployment council shall—

(a) submit an audited account of its revenue and expenditure to the Registrar within the period
specified in section 63A; and
(b) submit at the written request of the Registrar, no later than seven days after receiving the
request, or after such longer period as the Registrar may for good cause allow, such written
report on any matter as the Registrar may reasonably require in connection with its
operations,
and any failure on the part of the employment council to comply with paragraph (a) or (b) constitutes
justifiable grounds upon which the Registrar may cancel its certificate of registration.
[Subsection inserted by section 11 of Act 5 of 2015]
60 Employment councils to be bodies corporate

Every employment council shall, upon registration in terms of this Act, become a body corporate
and in its corporate name be capable of suing and being sued, of purchasing or otherwise acquiring,
holding or aienating property, movable or immovable, and of doing any other act which its
constitution requires or permitsit to do, or which abody corporate may by law do.

61 Variation of registration of employment councils
(1) Whenever the Registrar is satisfied that—
(@) any employment council is not sufficiently representative of the undertaking or industry in
respect of which it isregistered; or
(b) any branch or section of the undertaking or industry in respect of which an employment
council is registered has been included in the registration by oversight or mistake or that an
employment council is not sufficiently representative of any such branch or section; or
(c) the character of any undertaking or industry in respect of which an employment council is
registered is such that a particular branch or section thereof should no longer be included in
such undertaking or industry; or
(d) itisin the interests of employers, employees or the public for a particular branch or section
of any undertaking or industry in respect of which an employment council is registered, to
form a separate employment council for that branch or section; or
(e) any branch or section of an undertaking or industry should be included within the
undertaking or industry for which an employment council is registered;
he may, after consultation with the employment council, vary the coverage in respect of which the
employment council is registered and make the necessary variation in his register.
(2) If at any time the Registrar is satisfied that an employment council—
(a) is not sufficiently representative of any undertaking or industry in respect of which it is
registered; or
(b) hasfailed to comply with this Act;
he may, after consultation with the employment council concerned, cancel the registration of that
employment council.

(3) If the Registrar exercises any of the powers conferred upon him by subsection (1) or (2), he
shall call upon the secretary of the employment council concerned to transmit to him the certificate of
registration issued to it, and the secretary shall, within thirty days of being so called upon, transmit the
certificate of registration to the Registrar.

(38) A secretary of an employment council who fails or refuses to transmit the council's
certificate of registration to the Registrar in accordance with subsection (3) shall be guilty of an
offence and liable to a fine not exceeding level four or to imprisonment for a period not exceeding

three months or to both such fine and such imprisonment.
[Subsection inserted by section 4 of Act 22 of 2001]

(4) The Registrar shall, upon receipt by him of a certificate of registration of an employment
council in terms of subsection (3)—
(a) make the necessary aterations therein and return it to the employment council concerned; or
(b) issueto the employment council concerned a fresh certificate of registration; or
(c) cancel the certificate of registration;
as may be appropriate.
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(5) Any person aggrieved by any action taken by the Registrar in terms of this section may appeal
to the Labour Court.
62 Duties of employment councils

(1) Anemployment council shal, within the undertaking or industry and in the area in respect of
which it isregistered—

(a) assist its members in the conclusion of collective bargaining agreements or otherwise
prevent disputes from arising, or settle disputes that have arisen or may arise between
employers or employers organizations on the one hand and employees, workers committees
or trade unions on the other, and shall take such steps as it may consider expedient to bring

about the regulation or settlement of matters of mutual interest to such persons or bodies;
[Proviso to paragraph repealed by section 37 of Act 7 of 2005]

(b) take such steps as it may consider expedient to ensure that any collective bargaining
agreement and any regulations pertaining to an undertaking or industry with which it is
concerned are being observed.

(2) The parties to an employment council registered in respect of any activity carried on by a
local authority or statutory body shall have power to enter into an agreement such asis referred to in
subsection (1), notwithstanding anything to the contrary contained in any law empowering the local
authority or statutory body concerned to make provision with respect to any such agreement.

63 Designated agents of employment councils

(1) For the purpose of enabling it to exercise its powers and perform its functions in terms of this
Act, an employment council may, and when so directed by the Registrar shall, advise the Registrar of
persons whom it wishes to be appointed as its designated agents.

(2) If the Registrar approves of the persons advised in terms of subsection (1) he shall appoint
them as designated agents of the employment council and shall issue them with certificates of
appointment.

(3) A designated agent of an employment council may—

(&) require any employer in the undertaking or industry and within the area for which the
employment council is registered—

(i) to grant him reasonable access to his employees for the purpose of advising and
assisting them in relation to their rights of employment;

(if) to grant him reasonable access to his premises and to the books, records and other
documents relating to his employment for the purpose of examining and ascertaining
matters relating to or affecting the employment of his employees who are
represented by any trade union or federation of trade unions which is a member of
the employment council concerned, and of ascertaining whether or not the terms of
any relevant collective bargaining agreement and regulations are being observed;

(b) enter upon any premises of an employer in the undertaking or industry and within the area
for which the employment council is registered for the purpose of conducting any search
therein where there are reasonable grounds for believing that such entry or search is
necessary for the prevention, investigation or detection of an offence in terms of this Act or
for the seizure of any property which is the subject matter of an offence in terms of this Act.

(338) A designated agent of an employment council who meets such qualifications as may be
prescribed shall, in his or her certification of appointment, be authorised by the Registrar to redress or
attempt to redress any dispute which is referred to the designated agent or has come to his or her
attention; where such dispute occurs in the undertaking or industry and within the area for which the
employment council is registered, and the provisions of Part X1l shall apply, with the necessary

changes, to the designated agent as they apply to alabour officer.
[Subsection substituted by section 21 of Act 7 of 2005]

(3b) Where a designated agent is authorised to redress any dispute or unfair labour practice in

terms of subsection (3a), no labour officer shall have jurisdiction in the matter.
[Subsection inserted by section 24 of Act 17 of 2002]

(4) Any person who hinders or obstructs a designated agent of an employment council in the
exercise of his powers or the performance of his duties in terms of this Act shall be guilty of an
offence and liable to a fine not exceeding level five or to imprisonment for a period not exceeding six

months or to both such fine and such imprisonment.
[Subsection amended by section 4 of Act 22 of 2001]

(5) Notwithstanding subsection (4), nothing done to prevent any disruption of normal production
processes or any interference with the efficient running of an undertaking or industry shall be held to
be in contravention of subsection (3).
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63A Audit of accounts of employment councils, inspection and examination thereof,
and administration of affairs of employment councils in certain cases

(1) The secretary of every employment council shall, within three months after the end of each
financia year of that council, cause an account of its expenditure and revenue for that financial year to
be audited by a general accountant, public accountant or public auditor registered as such in terms of
the Public Accountants and Auditors Act [Chapter 27:12], and shall submit a copy of the audited
account of its revenue and expenditure to the Registrar no later than three months after the end of the
financial year concerned or fourteen days after the preparation of the audited account of its revenue
and expenditure, whichever isthe later date.

(2) The Registrar may seek clarification from any employment council or from the responsible
general accountant, public accountant or public auditor of any item in the audited account of its
revenue and expenditure, and any failure to do so within seven days of the Registrar making a written
demand to that effect shall congtitute grounds for the cancellation of the registration of the
employment council or for the launching of an investigation of its affairs in accordance with the
following provisions of this section.

(3) If the Registrar has reasonable cause to believe that the property or funds of any employment
council are being misappropriated or misapplied, or that the affairs of any employment council are
being conducted in a manner that is detrimental to the interests of the employers or employees in the
industry or undertaking for which it is registered, the Registrar may investigate or order that such
employment council be investigated in accordance with subsection (4).

(4) The Registrar may appoint any officer in the Civil Service or other person (hereinafter called
an “investigating officer”) to do any or al of the following —

(a) seek clarification from any employment council or from the responsible general accountant,
public accountant or public auditor of any item in the audited account of its revenue and
expenditure;

(b) inspect any aspect of the affairs or activities of any employment council and examine all
documents relating thereto;

(c) examine the books, accounts and other documents relating to the financial affairs of any
employment council;

and make a report thereon to the Minister through the Registrar, including any recommendation as to
whether it should be deregistered or administered in terms of subsections (9) to (11).

(5) During the period of investigation of an employment council no employee of the employment
council shall, without the consent of the investigating officer, in any way expend or dispose of any
property of the employment council:

Provided that an investigating officer shall not refuse to grant consent in terms of this subsection
in respect of any expenditure or disposal which isin the ordinary and lawful course of business of the
employment council concerned.

(6) For the purpose of any investigation in terms of subsection (2), the investigating officer—

(8 may—

(i) by notice under his or her hand ,delivered to the person concerned personally or sent
to him or her by post, require any person to produce to him or her any book or other
document which has any bearing on the subject of the inspection, examination or
audit; and

(if) retain for a reasonable period any book or document produced to him or her by
virtue of a notice under this subsection or voluntarily by any person;

(b) shal, in relation to an employment council, its premises and its employees, have the powers
of aninvestigator referred to in section 120(2)

(7) Where the Minister accepts a recommendation made in terms of subsection (4) that the affairs
of the employment council be administered, he or she shall make application to the Labour Court to
appoint an administrator and such assistants as the administrator may require, to administer the affairs
of the employment council in respect of which the recommendation was made:

Provided that—

(a) an administrator may not be appointed for more than six months;

(b) pending determination by the Labour Court of an application to appoint an administrator, the
Minister may appoint a provisional administrator who shall exercise al the powers of a
substantive administrator until the provisional administrator’s appointment is confirmed by
the Labour Court or some other person is appointed with the leave of the Court as
substantive administrator;
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(c) if the Labour Court refuses an application to appoint an administrator or confirm the
appointment of a provisional administrator, the refusal of the application shall not affect the
validity of anything done by the provisional administrator in good faith pursuant to this
section before the date of such refusal.

(8) An administrator appointed in terms of subsection (7) shall administer the affairs of the
employment council concerned in such a manner asto rectify the matters for the rectification of which
he or she was appointed and, in so doing, may, by notice in writing prohibit any person who is or has
been an employee of the employment council from—

(a) expending, disposing of or in any way dealing with any property of the employment council;
or

(b) operating any account with any bank, building society or other financial institution on behalf
of the employment council:

Provided that the administrator shall authorize any transaction or expenditure which he or she is

satisfied forms part of the ordinary and lawful course of business of the employment council.

(9) If after due investigation an administrator appointed in terms of subsection (7) finds sufficient
evidence on a balance of probabilities that any person who is or has been an employee of the
employment council has misappropriated any property of the employment council, the administrator
may—

(a) make an affidavit to that effect incorporating, referring to or annexing thereto any evidence
so found; and

(b) lodge, on due natice to the employee or former employee concerned (“the respondent”), an
application to the Labour Court, together with the affidavit, for an order directing the
respondent by a certain day (the “restitution day”) not being earlier than thirty days from the
date that the application is set down to for hearing (the “return day” of the application) to
refund or return to such employment council any property which the respondent has
mi sappropriated from such employment council;

(20) If, on the return day of the application, the respondent makes no appearance or, after a
hearing, the Labour Court grants the application for the order with or without amendment, the
administrator shall, if the respondent does not comply fully or at all with the order by the restitution
day, submit the order for registration to whichever court would have had jurisdiction to make such an
order had the matter been determined by it, and thereupon the order shall have effect, for purposes of
enforcement, of acivil judgment of the appropriate court.

(11) For the purposes of subsection (9), “misappropriate” in relation to the property or moneys of
the employment council under administration includes doing either or both of the following in
defiance of anotice referred to in subsection (8)—

(a) expending or disposing of the property of the employment council; or

(b) withdrawing moneys from any account with any bank, building society or other financial
institution operated on behalf of the employment council:

(12) Any person who—

(&) makes any false representation to, or otherwise wilfully hinders or obstructs an investigating
officer or administrator in the exercise of hisor her functions; or

(b) fasely holds himself or herself out to be an investigating officer or administrator; or

(c) having received notice under subsection (6)(a) ,without lawful excuse fails to produce any
book or document referred to in subsection (6)(a) which he or she may be able to produce;
or

(d) contravenes subsection (5) or (9);

shall be guilty of an offence and liable to a fine not exceeding level seven or to imprisonment for a

period not exceeding one year or to both such fine and such imprisonment.
[Section inserted by section 12 of Act 5 of 2015]

PART IX
[Part IX (sections 64 to 73) repealed by s. 25 of Act 17 of 2002]

PART X

COLLECTIVE BARGAINING AGREEMENTS NEGOTIATED BY TRADE UNIONS AND EMPLOY ERS ORGANIZATIONS

74 Scope of collective bargaining agreements
(1) This Part shal apply to collective bargaining agreements negotiated by registered trade
unions, employers and employers organi zations or federations thereof:
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Provided that nothing in this Part contained shall prevent an unregistered trade union or
employers organization from negotiating a collective bargaining agreement.

(2) Subject to this Act and the competence and authority of the parties, trade unions and
employers or employers organizations may negotiate collective bargaining agreements as to any
conditions of employment which are of mutual interest to the parties thereto.

(3) Without derogation from the generality of subsection (2), a collective bargaining agreement
may make provision for—

(a) rates of remuneration and minimum wages for different grades and types of occupations,

(b) benefitsfor employees;

(c) deductions which an employer may make from employees’ wages, including deductions for
membership fees and union dues, and deductions which an employer may be required or
permitted by law or by order of any competent court to make;

(d) methods of calculating, or factors for adjusting rates of pay, and the dates, times and modes
of payment;

(e) al issues pertaining to overtime, piece-work, periods of vacation and vacation pay and
constraints thereon;

(f) the demarcation of the appropriate categories and classes of employment and their respective
functions;

(g) the conditions of employment for apprentices,

(h) the number of hours of work and the times of work with respect to all or some of the
employees,

(i) therequirements of occupationa safety;

(j) the maintenance of, and access by the parties to, records of employment and pay;

(K) procedures for dealing with disputes within an undertaking or industry;
[Paragraph inserted by section 26 of Act 17 of 2002]

() housing and transport facilities or in their absence, an allowance for the same;
[Paragraph inserted by section 22 of Act 7 of 2005]

(m) measures to combat workplace violence and handling its aftermath.
[Paragraph inserted by section 22 of Act 7 of 2005]

(n) the following measures to foster the viability of undertakings and high levels of
employment, where applicable, namely measures—
(i) to promote high levels of productivity; and
(if) to promote economic competitiveness; and
(iii) to promote economic and environmental sustainability; and
(iv) tomitigate the cost of living.
[Paragraph inserted by section 13 of Act 5 of 2015]

(4) Nothing contained in any collective bargaining agreement shall prevent either or both of the
parties from seeking to renegotiate or amend the agreement after twelve months of its operation in
order to take account of changed circumstancesin the industry or undertaking concerned.

(5) A collective bargaining agreement shall not contain any provision which is inconsistent with
this Act or any other enactment, and any collective bargaining agreement which contains any such
provision shal, to the extent of such inconsistency, be construed with such modifications,
qualifications, adaptations and exceptions as may be necessary to bring it into conformity with this
Act or such other enactment.

(6) The existence of a collective bargaining agreement shall not preclude an employer and his
employees from agreeing to the introduction of higher rates of pay or other more favourable
conditions of employment before the expiry of such collective bargaining agreement, so however that
the rights and interests of the employees are not thereby diminished or adversely affected:

Provided that the collective bargaining agreement shall be endorsed to reflect such higher rates of
pay or other more favourable conditions of employment.

75 Obligation to negotiate in good faith
(1) All partiesto the negotiation of a collective bargaining agreement shall—
(a) disclose al information relevant to the negotiation, including information contained in
records, papers, books and other documents; and
(b) make no false or fraudulent misrepresentations in regard to matters relevant to the
negotiation; and
(c) earnestly and expeditiously endeavour to arrive at a successful conclusion in the negotiation;
so as to ensure that the entire negotiation is conducted in absolute good faith.
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(2) It shal constitute an unfair labour practice to fail to negotiate in absolute good faith, or in any
way to bring about a situation that undermines the basis of negotiating in absolute good faith.
76 Duty of full disclosure when financial incapacity alleged

(1) When any party to the negotiation of a collective bargaining agreement alleges financial
incapacity as a ground for his inability to agree to any terms or conditions, or to any alteration of any
terms or conditions thereof, it shall be the duty of such party to make full disclosure of his financial
position, duly supported by all relevant accounting papers and documents, to the other party.

(2) Where there is any dispute as to whether or not full disclosure has been made in terms of
subsection (1), either party to the dispute may refer it to a labour officer, and the determination of the

labour officer on the dispute shall be final unless the parties agree to refer it to voluntary arbitration.
[Subsection substituted by section 23 of Act 7 of 2005]

(3) Any person who fails or refuses to comply with a determination that is binding upon him in
terms of subsection (2) shall be guilty of an offence and liable to a fine not exceeding level seven or to

imprisonment for a period not exceeding two years or to both such fine and such imprisonment.
[Subsection inserted by section 4 of Act 22 of 2001]

77 Representation of parties

The parties to the negotiation of a collective bargaining agreement may be represented by
committees, delegates or agents:

Provided that—

(i) the powers of such committees, delegates or agents shall be specified in writing and certified
by the parties they represent;

(if) copies of such documents shall be served by each party on the other party or parties prior to

the commencement of negotiations.
78 Ratification of collective bargaining agreements

(1) Every collective bargaining agreement which has been negotiated by a party and which is
required to be ratified by the members thereof or by a constituent branch or other party thereto shall be
deemed not to have been ratified unless every portion of the collective bargaining agreement has been
ratified.

(2) Notwithstanding subsection (1), where the national interest so demands, the Minister may
direct that any portion of a collective bargaining agreement which has not been ratified shall be put
into effect prior to the ratification of the other portions of the collective bargaining agreement:

Provided that where a collective bargaining agreement itself stipulates that it shall not be valid
unless ratified in toto, the Minister shall not exercise his powers in terms of this subsection except in
relation to provisions dealing with wages and benefits which have been ratified.

79 Submission of collective bargaining agreements for approval or registration

(1) After negotiation, a collective bargaining agreement shall be submitted to the Registrar for
registration.

(2) Where any provision of a collective bargaining agreement appears to the Minister to be—

(a) inconsistent with this Act or any other enactment; or

(b) contrary to public interest;
[Paragraph inserted by section 14 of Act 5 of 2015]

(c) unreasonable or unfair, having regard to the respective rights of the parties;
he may direct the Registrar not to register such collective bargaining agreement until it has been
suitably amended by the parties thereto.

(3) Where a collective bargaining agreement is not registered or approved in terms of subsection
(2) until it has been amended, it shall be the duty of the parties concerned to negotiate for such
amendment in absolute good faith and to duly participate in proceedings necessary therefor, and
failure to do so shall constitute an unfair labour practice.
80 Publication of collective bargaining agreements

(1) Upon registration of a collective bargaining agreement the Minister shall publish the
agreement as a statutory instrument.

(2) The terms and conditions of a registered collective bargaining agreement shall become
effective and binding—

(a) from the date of publication of the agreement in terms of subsection (1); or

(b) from such other date as may be specified in the agreement.
81 Amendment of registered collective bargaining agreements by Minister

(1) Where a collective bargaining agreement which has been registered contains any provision
which is or has become—

41



(a) inconsistent with this Act or any other enactment; or

b) ...
( ) [Paragraph repealed by section 25 of Act 7 of 2005]
(c) unreasonable or unfair, having regard to the respective rights of the parties;
the Minister may direct the parties to the agreement to negotiate within such period as he may specify
for the amendment of the agreement in such manner or to such extent as he may specify.

(2) Where the Minister has made a direction in terms of subsection (1), it shall be the duty of the
parties to the collective bargaining agreement concerned to negotiate in absolute good faith for the
amendment of the agreement and to report back to the Minister within the period specified in the
direction asto the extent to which they have been able or unable to agree in amending the agreement.

(3) Upon receipt of the report of the parties in terms of subsection (2), the Minister shall consider
the same and may thereafter amend the collective bargaining agreement in accordance with the report
of the parties or in such other manner as is consistent with the considerations specified in paragraphs
(a), (b) and (c) of subsection (1).

(4) Where the Minister amends a collective bargaining agreement in terms of subsection (3), he
shall direct the Registrar to register such amendment and section eighty shall apply, mutatis mutandis,
in relation thereto.

(5) Any person who is aggrieved by any action taken by the Minister in terms of this section may

appeal to the Labour Court.
[Subsection inserted by section 25 of Act 7 of 2005]

82 Binding nature of registered collective bargaining agreements
(1) Where acollective bargaining agreement has been registered it shall—

(a) with effect from the date of its publication in terms of section eighty-five, or such other date
as may be specified in the agreement, be binding on the parties to the agreement, including
al the members of such parties, and all employers, contractors and their respective
employees in the undertaking or industry to which the agreement rel ates;

(b) remain binding despite—

(i) achange of employer; or
(i) achange of ownership of the undertaking or industry concerned; or
(i) a change in the membership or structure of the trade union or employers
organization;

(c) remain binding until—

(i) it is replaced by a substitute agreement, notwithstanding any provision therein
contained that it shall expire by lapse of time;

(i) itisterminated by the mutual agreement of the parties thereto.
[Subsection amended by section 45 of Act 17 of 2002]

(2) This section shall apply, mutatis mutandis, in respect of any part of a collective bargaining
agreement.

(3) Any person who fails to comply with a collective bargaining agreement which is binding
upon him shall, without derogation from any other remedies that may be available against him for its
enforcement—

(&) commit an unfair labour practice for which redress may be sought in terms of Part X|1I; and
(b) be guilty of an offence and liable to a fine not exceeding level seven or to imprisonment for

a period not exceeding two years or to both such fine and such imprisonment.
[Subsection amended by section 4 of Act 22 of 2001]

(4) If aregistered collective bargaining agreement provides a procedure for the conciliation and
arbitration of any category of dispute, that procedure is the exclusive procedure for the determination

of disputes within that category.
[Subsection inserted by section 27 of Act 17 of 2002]

82A Copies of collective bargaining agreement

(1) Each party to the negotiation of a collective bargaining agreement shall be provided with a
copy of the agreement.

(2) A copy of acollective bargaining agreement in force shall be posted in a conspicuous placein
every undertaking in respect of which it applies.

(3) A copy of acollective bargaining agreement in force shall be made available for examination
free of charge on request by any employee bound by its terms at the offices of the trade union that was

aparty to its negotiation.
[Subsection inserted by section 28 of Act 17 of 2002]
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82B Codes of best practice, guidelines and model agreements
The Minister shall publish in the Government Gazette codes of best practices, guidelines and
model agreements which the employers and employees may have regard to when performing their

duties but they are not obliged to follow them.
[Section inserted by section 26 of Act 7 of 2005]

PART XI
LABOUR COURT

[Part (sections 83 — 92D) inserted by section 29 of Act 17 of 2002]
83 Administration of Part Xl
In this Part “responsible Minister” means (except in section 89(1)(b), where reference to the
responsible Minister is to the Minister as defined in section 2) the Minister responsible for justice or
any other Minister to whom the President may, from time to time, assign the administration of this

Part.
[Section substituted by section 27 of Act 7 of 2005]

84 Establishment and composition of Labour Court

(I) The Labour Court established before the commencement of the Constitution shall, subject to
this Act, continue in operation.

(2) The Labour Court shall consist of—

(a) the Judge President of the Labour Court and such number of Judges of the Labour Court as
the President may consider necessary after consultation with the Judicial Service
Commission; and

(b) subject to section 90(1), such assessors as are provided for in this Act.

(3) A person referred to in subsection (1)(a) shall be appointed on such terms and conditions,
including terms and conditions relating to the payment of salary, allowances and pension benefits, as
the President, on the recommendation of the Judicia Service Commission, may fix.

(4) Assessors shall be chosen in terms of section 90, whenever required, from the list prepared in
terms of section 86.in terms of section 90, whenever required, from the list prepared in terms of

section 86.
[Section substituted by Act 3 of 2016]

84A Oath of office
Every Judge of the Labour Court appointed after the commencement of the Constitution shall,
before entering upon his or her office, swear before the Chief Justice or the next most senior judge

available, the judicial oath set out in the Third Schedule.
[ Section substituted by Act 3 of 2016]

85 Qualification for appointment as President of Labour Court
(1) person shall not be qualified for appointment as a President of the Labour Court unless he or
sheisat least forty years old and—

(a) isor has been ajudge of acourt with unlimited jurisdiction in civil or criminal mattersin a
country in which the common law is Roman-Dutch or English and English is an officially
recognised language;

(b) for at least seven years, whether continuously or not, he or she has been qualified to practise
as alegal practitioner—

() inZimbabwe;, or
(i) in acountry in which the common law is Roman-Dutch and English is an officially
recognised language; or
(iti) if he or she is a Zimbabwean citizen, in a country in which the common law is
English and Englishisan officially recognised language
and is currently so qualified to practise.

(2) Additionally, to be appointed as a judge of the Labour Court a person must be afit and proper

person to hold office as ajudge.
[ Section substituted by Act 3 of 2016]

86 Assessors

(1) The Judge President of the Labour Court, in consultation with the Minister and the
responsible Minister shall prepare alist of the names of not less than ten persons who have knowledge
or experience in labour relations and who may appropriately be appointed as assessors of the Labour

Court.
[Subsection substituted by section 28 of Act 7 of 2005 and amended by Act 3 of 2016]
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(2) The Judge President of the Labour Court may, in consultation with the responsible Minister,

add or remove the name of any person from any list drawn up in terms of subsection (1).
[Subsection amended by section 28 of Act 7 of 2005 and by Act 3 of 2016]

(3) Before entering upon his duties for the first time, an assessor shall take an oath before the
Judge President of the Labour Court that he will faithfully perform his duties as a member of the
Labour Court.

(4) An assessor shal be paid such remuneration and allowances as the responsible Minister, with

the consent of the Minister responsible for finance, may fix.
[Subsection amended by section 28 of Act 7 of 2005 and by Act 3 of 2016]

87 Registrar of Labour Court
(1) There shall be a registrar of the Labour Court whose office shall be a public office and form
part of the Judicial Service.
(2) Theregistrar of the Labour Court shall be responsible for—
(a) filing applications, references, appeals, records and other documents lodged with the Labour
Court; and
(b) safeguarding the records of the Labour Court; and
(c) notifying parties of the dates and times at which matters are set down for hearing by the
Labour Court; and
(d) performing such other functions as may be prescribed or as may be necessary for the proper
functioning of the Labour Court.
(3) In the performance of his functions as registrar of the Labour Court, the registrar of the

Labour Court shall be subject to the directions of the Judge President of the Labour Court.
[Section amended by Act 3 of 2016.]

88 Seal of Labour Court
(1) The Labour Court shall have and use as occasion may require a seal in a design approved
from time to time by the President.
(2) Theregistrar of the Labour court shall have custody of the seal of the Labour Court.
89 Functions, powers and jurisdiction of Labour Court
(1) The Labour Court shall exercise the following functions—
(a) hearing and determining applications and appeals in terms of this Act or any other
enactment; and
(b) hearing and determining matters referred to it by the Minister in terms of this Act; and
(c) referring a dispute to alabour officer, designated agent or a person appointed by the Labour
Court to conciliate the dispute if the Labour Court considersit expedient to do so;
(d) appointing an arbitrator from the panel of arbitrators referred to in subsection (6) of section
ninety-eight to hear and determine an application;
(d1) exercise the same powers of review as would be exercisable by the High Court in respect of

labour matters;
[Paragraph inserted by section 29 of Act 7 of 2005]

(e) doing such other things as may be assigned to it in terms of this Act or any other enactment.
(2) Inthe exercise of its functions, the Labour Court may—
(@) inthe case of an appea—
(i) conduct a hearing into the matter or decide it on the record; or

(i) confirm, vary, reverse or set aside the decision, order or action that is appealed
againgt, or substitute its own decision or order; or

iii

( ) [Subparagraph repealed by section 29 of Act 7 of 2005]
[Subparagraph repealed by section 29 of Act 7 of 2005]

(b) in the case of an application made in terms of subparagraph (i) of subsection (7) of section
ninety-three, remit it to the same or a different labour officer with instructions directing that
officer to attempt to resolve it in accordance with such guidelines as it may specify;

(c) inthe case of an application made in terms of subparagraph (ii) of subsection (7) of section
ninety-three, make an order for any of the following or any other appropriate order—

(i) back pay from the time when the dispute or unfair labour practice arose;

(if) in the case of an unfair labour practice involving a failure or delay to pay or grant
anything due to an employee, the payment by the employer concerned to the
employee or someone acting on his behalf of such amount, whether as alump sum or
by way of instaiments, as will, in the opinion of the Labour Court, adequately
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compensate the employee for any loss or prejudice suffered as a result of the unfair
labour practice;
(iii) reinstatement or employment in ajob:
Provided that—

(i) any such determination shall specify an amount of damages to be
awarded to the employee concerned as an alternative to his reinstatement
or employment;

(ii) in deciding whether to award damages or reinstatement or employment,
onus is on the employer to prove that the employment relationship is no
longer tenable, taking into account the size of the employer, the
preferences of the employee, the situation in the labour market and any
other relevant factors;

(iii) should damages be awarded instead of reinstatement or employment as a
result of an untenable working relationship arising from unlawful or
wrongful dismissal by the employer, punitive damages may be imposed;

[Proviso substituted by section 29 of Act 7 of 2005]
(iv) insertioninto aseniority list at an appropriate point;
(v) promotion or, if no promotion post exists, pay at a higher rate pending promotion;
(vi) payment of legal fees and costs;
(vii) cessation of the unfair labour practice;

(d) inthe case of an application other than one referred to in paragraph (b) or (c), or areference,
make such determination or order or exercise such powers as may be provided for in the
appropriate provision of this Act;

(e) subject to subsections (3) and (4), make such order asto costs as the Labour Court thinks fit.

(3) The costs in connection with any proceedings before the Labour Court shall be payable in
accordance with the scale of costs for the time being in use in the court of a magistrate in civil cases,
unless the person presiding over the Labour Court directs that the scale of costs for the time being in
use in the High Court shall apply.

(4) Any costs awarded by the Labour Court shall be taxed by the registrar of the Labour Court in
terms of subsection (3) and the taxation of such costs shall be subject to review by a Judge of the

Labour Court at the instance of any interested party.
[Subsection amended by Act 3 of 2016]

(5) For the purpose of taking evidence on any question before it, the Labour Court shall have the
same powers as the High Court to summon witnesses, to cause the oath to be administered to them, to
examine them and to call for the production of books, plans and documents.

(6) No court, other than the Labour Court, shall have jurisdiction in the first instance to hear and
determine any application, appeal or matter referred to in subsection (1).

90 Exercise of functions by Labour Court

(1) The functions of the Labour Court may be exercised by one or more Judges sitting by
themselves or with one or more assessors chosen from the list prepared in terms of subsection (1) of
section eighty-six.

(2) Subject to subsection (3), all questions that fall to be decided by the Labour Court sitting with
more than one member shall be decided by a mgjority of the members:

Provided that—

(i) where the opinions of the members of the Labour Court are equally divided on any question,
the decision of the person presiding over the Labour Court shall be the decision of the
Labour Court;

(ii) no assessor shall have avoice in the decision of—
A. any question of law; or
B. any question as to whether a matter for decision is aquestion of fact or of law; or
C. any question asto the admissibility of evidence.

(3) Subject to this Part, the Presidents of the Labour Court may make rules for the Court
providing for—

(a) the practice, procedure and rules of evidence to be followed, including the determination of
any preliminary point in any proceedings,

(b) the service of notices and other documents required for the purpose of any proceedings,

(c) theformsto be used for the purpose of any proceedings,
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(d) the fees to be paid in respect of the service or examination of documents and the doing of
any other thing by the registrar of the Labour Court or any officer of the Labour Court in
connection with any proceedings;

(e) the tariff of fees which may be charged by legal practitioners or a registered trade union or
employers organisation for the purpose of paragraph (b) of section ninety-two in respect of
any matter relating to the Labour Court;

(f) alowances and other payments to witnesses summoned to give evidence or to produce any
book or document in any proceedings;

(g) any other matter which the Judges of the Labour Court consider should be provided for in
rules in order to ensure or facilitate the proper dispatch and conduct of the business of the
Labour Court:

Provided that in any case not covered by the rules referred to in this subsection, the Labour Court
shall act in such manner as it considers best fitted to do substantial justice and effect and carry out the
objects of this Act, and for that purpose the Labour Court may give instructions on the course to be
pursued which shall be binding on the parties to the proceedings.

(4) Rules in terms of subsection (3) shall not have effect until they have been approved by the

Chief Justice and the responsible Minister.
[Subsection amended by section 37 of Act 7 of 2005 and by Act 3 of 2016]

90A Procedure and evidence in the Labour Court
(1) The Labour Court shall not be bound by the strict rules of evidence, and the court may
ascertain any relevant fact by any means which the presiding officer things fit and which is not unfair
or unjust to either party.
(2) Evidence may be adduced orally or in writing in any proceedings in the Labour Court, at the
discretion of the presiding officer.
(3) The parties or their representatives to any proceedings in the Labour Court shall be entitled to
question or cross-examine each other or any witness.
(4) 1t shal be the responsibilities of the presiding officer to ascertain the facts in any proceedings
in the Labour Court, and for that purpose he or she may—
(a) call any party or his or her representative;
(b) question or cross-examine any party or his or her representative or witness; and
(c) put any question to a party or his or her representative or witness which is suggested to him
or her by any party.
[Section inserted by section 30 of Act 7 of 2005]
91 Sittings of Labour Court
The Labour Court shall sit at such places and at such times as may be prescribed or as the Judge

President of the Labour Court may direct.
[Section amended by Act 3 of 2016]

92 Representation of parties
A party to a matter before the Labour Court may appear in person or be represented and appear
by—
(a) alega practitioner registered in terms of the Legal Practitioners Act [Chapter 27:07]; or
(b) an officia or employee of a registered trade union or employers organisation of which the
party is a member; or
(c) a company director, company secretary, company legal advisor or person in charge of

human resources or personnel management on behalf of the employer.
[Paragraph inserted by Act 3 of 2016]

92A Contempt of Labour Court

(1) If any person, at a sitting of the Labour Court, wilfully insults any member of the Court or
wilfully interrupts the proceedings of the Court or otherwise wilfully disturbs the peace or order of the
proceedings, the member presiding may order the person to be removed and detained in custody until
the rising of the Court.

(2) Any person referred to in subsection (1) shall be guilty of an offence and liable, in addition to
any removal and detention in terms of that subsection, to a fine not exceeding level five or to

imprisonment for a period not exceeding six months or to both such fine and such imprisonment.
[Subsection amended by section 31 of Act 7 of 2005]

92B Effective date and enforcement of decisions of Labour Court

(1) The Labour Court may fix the date from which any decision, order or determination made by
it shall operate, which date may be an earlier or later date than the date of the decision, order or
determination.
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(2) The President of the Labour Court who made the decision, order or determination shall
submit sufficient certified copies of it to the registrar of the Labour Court to enable the registrar to
furnish a copy to each of the parties affected by it.

(3) Any party to whom a decision, order or determination relates may submit for registration the
copy of it furnished to him in terms of subsection (2) to the court of any magistrate which would have
had jurisdiction to make the order had the matter been determined by it, or, if the decision, order or
determination exceeds the jurisdiction of any magistrates court, the High Court.

(4) Where a decision, order or determination has been registered in terms of subsection (3) it
shall have the effect, for purposes of enforcement, of a civil judgment of the appropriate court.

(5) If any order which has been registered in terms of subsection (4) has been rescinded or altered
by the Labour Court in terms of section ninety-two C, the clerk or registrar of the court concerned
shall make the appropriate adjustment in his register.
92C Rescission or alteration by Labour Court of its own decisions

(1) Subject to this section, the Labour Court may, on application, rescind or vary any
determination or order—

(@) which it made in the absence of the party against whom it was made; or

(b) which the Labour Court is satisfied is void or was obtained by fraud or a mistake common to
the parties; or

(c) inorder to correct any patent error.

(2) The Labour Court shall not exercise the powers conferred by subsection (1)-

(a) except upon notice to all the parties affected by the determination or order concerned; or

(b) inrespect of any determination or order which is the subject of a pending appeal or review.

(3) Where an application has been made to the Labour Court to rescind or vary any determination
or order in terms of subsection (1), the Labour Court may direct that—

(a) the determination or order shall be carried into execution; or

(b) execution of the determination or order shall be suspended pending the decision upon the
application;

upon such terms as the Labour Court may fix as to security for the due performance of the
determination or order or any variation thereof.
92CC Part-heard matters

Where the office of a President hearing a matter before the Labour Court becomes vacant—

(a) by reason of retirement or the appointment of that President to the High Court, the President
concerned shall continue hearing the matter to its conclusion as if he or she was 4till a
President of the Labour Court; or

(b) by reason of death or some cause other than those mentioned in paragraph (a), the Senior
President shall re-assign the matter before a different President—

(i) for hearing at the stage which that matter had reached before the office of the first-
mentioned President became vacant, if the parties to the matter so agree; or

(i) in the absence of the agreement of the parties under subparagraph (i), for re-hearing
of all the arguments and evidence led at the original hearing of the matter, for which
purpose the registrar of the Labour Court shall notify the parties of the new date and

place of the hearing.
[Section inserted by section 18 of Act 5 of 2011]

92D Appeals to the Labour Court not provided for elsewhere in this Act

A person who is aggrieved by a determination made under an employment code, may, within such

time and in such manner as may be prescribed, appeal to the Labour Court.
[Section substituted by section 32 of Act 7 of 2005]

92E Appeals to the Labour Court generally

(1) An apped in terms of this Act may address the merits of the determination or decision
appeaed against.

(2) An appeal interms of subsection (1) shall not have the effect of suspending the determination
or decision appeaed against.

(3) Pending the determination of an appeal the Labour Court may make such interim

determination in the matter as the justice of the case requires.
[Section inserted by section 32 of Act 7 of 2005]

[Part X1 (sections 83 — 92D) inserted by section 29 of Act 17 of 2002]
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92EE Grounds of review by Labour Court
(1) Subject to this Act and any other law, the grounds on which any proceedings or decision
conducted or made in connection with is Act may be brought on review before the Labour Court shall
be—
(a) absence of jurisdiction on the part of the arbitrator or adjudicating authority concerned,;
(b) interest in the cause, bias, malice or corruption on the part of the arbitrator or adjudicating
authority concerned:
(c) gross irregularity in the proceedings or the decision of the arbitrator or adjudicating
authority concerned.
(2) Nothing in subsection (1) shall affect any other law relating to the review of proceedings or

decisions of inferior courts, tribunals or authorities.
[Section inserted by section 15 of Act 5 of 2015]

92F Appeals against decisions of Labour Court

(1) An appea on a question of law only shall lie to the Supreme Court from any decision of the
Labour Court.

(2) Any party wishing to appeal from any decision of the Labour Court on a question of law in
terms of subsection (1) shall seek from the President who made the decision or, in his or her absence,
from any other President leave to appeal that decision.

[Subsection amended by section 18 of Act 5 of 20011. Amendment erroneously referred to section 94F instead of to 92F.]
(3) If the President refuses leave to appeal in terms of subsection (2), the party may seek leave

from the judge of the Supreme Court to appeal.
[Section inserted by section 32 of Act 7 of 2005]

PART XII
RESOLUTION OF DISPUTES AND UNFAIR LABOUR PRACTICES

93 Powers of labour officers

(1) A labour officer to whom a dispute or unfair labour practice has been referred, or to whose
attention it has come, shall attempt to settle it through conciliation or, if agreed by the parties, by
reference to arbitration.

[Subsection amended by section 33 of Act 7 of 2005]

(2) If the dispute or unfair labour practice is settled by conciliation, the labour officer shall record
the settlement in writing.

[Subsection amended by section 33 of Act 7 of 2005]

(3) If the dispute or unfair labour practice is not settled within thirty days after the labour officer
began to attempt to settle it under subsection (1), the labour officer shall issue a certificate of no
settlement to the parties to the dispute or unfair labour practice.

[Subsection amended by section 33 of Act 7 of 2005]

(4) The parties to a dispute or unfair labour practice may agree to extend the period for

conciliation of the dispute or unfair labour practice referred to in subsection (3).
[Subsection amended by section 33 of Act 7 of 2005]

(5) After a labour officer has issued a certificate of no settlement, the labour officer, upon
consulting any labour officer who is senior to him or her and to whom he or she is responsible in the
areain which he or she attempted to settle the dispute or unfair labour practice—

(a) shal refer the dispute to compulsory arbitration if the dispute is a dispute of interest and the
parties are engaged in an essential service, and the provisions of section 98 shall apply to
such reference to compulsory arbitration; or

(b) may, with the agreement of the parties, refer the dispute or unfair labour practice to
voluntary arbitration if the dispute is a dispute of interest; or

(c) may if the dispute or unfair labour practice is a dispute of right; make a ruling that, upon a
finding on a balance of probabilities that—

(i) theemployer or other personis guilty of an unfair labour practice; or
(i) the dispute of right or unfair labour practice must be resolved against any employer
or other person in a specific manner by an order—

A. directing the employer or other party concerned to cease or rectify the
infringement or threatened infringement, as the case may be, including the
payment of moneys, where appropriate;

B. for damages for any loss or prospective loss caused either directly or indirectly,
as aresult of the infringement or threatened infringement, as the case may be;

whereupon the provisions of subsections (5a) and (5b) shall apply.
[Subsection substituted by section 16 of Act 5 of 2015]
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(5a) A labour officer who makes a ruling and order in terms of subsection (5)(c) shall as soon as
practicable—

(&) make an affidavit to that effect incorporating, referring to or annexing thereto any evidence
upon which he or she makes the draft ruling and order; and

(b) lodge, on due notice to the employer or other person against whom the ruling and order is
made (“the respondent”), an application to the Labour Court, together with the affidavit and
a claim for the costs of the application (which shall not exceed such amount as may be
prescribed), for an order directing the respondent by a certain day (the “restitution day”) not
being earlier than thirty days from the date that the application is set down to for hearing
(the “return day” of the application) to do or pay what the labour officer ordered under

subsection (5)(c)(ii) and to pay the costs of the application.
[Subsection inserted by section 16 of Act 5 of 2015]

(5b) If, on the return day of the application, the respondent makes no appearance or, after a
hearing, the Labour Court grants the application for the order with or without amendment, the labour
officer concerned shall, if the respondent does not comply fully or a al with the order by the
restitution day, submit the order for registration to whichever court would have had jurisdiction to
make such an order had the matter been determined by it, and thereupon the order shall have effect,

for purposes of enforcement, of acivil judgment of the appropriate court.
[Subsection inserted by section 16 of Act 5 of 2015]

[Subsection repealed by section 33 of Act 7 of 2005]

(7) If, inrelation to any dispute or unfair labour practice —

(a) after a labour officer has issued a certificate of no settlement in relation to the dispute or
unfair labour practice, it is not possible for any reason to refer the dispute or unfair labour
practice to compulsory arbitration as provided in subsection (5); or

(b) alabour officer refuses, for any reason, to issue a certificate of no settlement in relation to
any dispute or unfair labour practice after the expiry of the period allowed for conciliation
under subsection (3) or any extension of that period under subsection (4);

any party to the dispute may, in the time and manner prescribed, apply to the Labour Court—

(i) for the dispute or unfair labour practice to be disposed of in accordance with
paragraph (b) of subsection (2) of section eighty-nine, in the case of a dispute of
interest; or

(i) for an order in terms of paragraph (c) of subsection (2) of section eighty-nine, in the

case of adispute of right.
[Subsection amended by section 33 of Act 7 of 2005]

[Section substituted by section 30 of Act 17 of 2002]
94 Prescription of disputes
(1) (1) Subject to subsection (2), no labour officer shall entertain any dispute or unfair labour
practice unless—
(@) itisreferredto him; or
(b) has otherwise cometo his attention;
within two years from the date when the dispute or unfair labour practice first arose.
(2) Subsection (1) shall not apply to an unfair labour practice which is continuing at the time it is
referred to or comes to the attention of a labour officer.
(3) For the purpose of subsection (1), a dispute or unfair labour practice shall be deemed to have
first arisen on the date when—
(a) the acts or omissions forming the subject of the dispute or unfair labour practice first
occurred; or
(b) the party wishing to refer the dispute or unfair labour practice to the labour officer first
became aware of the acts or omissions referred to in paragraph (a), if such party cannot
reasonably be expected to have known of such acts or omissions at the date when they first

occurred.
[Section amended by section 31 of Act 17 of 2002]
95 ...
[Section repealed by section 32 of Act 17 of 2002]
96 .....
[Section repealed by section 32 of Act 17 of 2002]
97 ...

[Section repealed by section 34 of Act 7 of 2005]
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98 Effect of reference to compulsory arbitration under Parts XI and XIl|

(1) In this section, “reference to compulsory arbitration”, in relation to a dispute, means a
reference made in terms of paragraph (d) of subsection (1) of section eighty-nine or section ninety-
three.

(2) Subject to this section, the Arbitration Act [Chapter 7:15] shall apply to a dispute referred to
compulsory arbitration.

(3) Beforereferring adispute to compulsory arbitration, the Labour Court or the labour officer, as
the case may be, shall afford the parties a reasonable opportunity of making representations on the
matter.

(4) In ordering a dispute to be referred to compulsory arbitration, the Labour Court or labour
officer, as the case may be, shall determine the arbitrator’s terms of reference after consultation with
the parties to the dispute.

(5) Inreferring adispute to compulsory arbitration—

(a) the Labour Court; or
(b) thelabour officer, after consulting any labour officer who is senior to him and to whom heis
responsible in the areain which he attempted to conciliate the dispute;
as the case may be, shall appoint as an arbitrator a person whose name appears on a list referred to in
subsection (6):

Provided that the labour officer who attempted to conciliate the dispute which is referred to
arbitration shall not be appointed as the arbitrator in that dispute.

(6) The Minister, in consultation with the Senior President of the Labour Court and the
appropriate advisory council, if any, appointed in terms of section nineteen, shall from time to time
prepare alist of arbitrators consisting of—

(a) any labour officer, ex officio or designated agent whom he considers to be experienced or
qualified in arbitration; and
[Paragraph amended by section 35 of Act 7 of 2005]
(b) any other person whom he considers to be experienced or qualified in arbitration.

(7) In referring a dispute to compulsory arbitration by a person other than a labour officer, or a
designated agent for the employment council which is registered to represent the undertaking or
industry to which the parties belong, the Labour Court or labour officer shall determine the share of

the costs of the arbitration to be borne by each party.
[Subsection substituted by section 35 of Act 7 of 2005]

(8) Where a party to a dispute referred to compulsory arbitration is made up of more than one
employer, employee, employers organisation, or trade union, the costs of the arbitration shall be paid
in the proportions agreed upon by the constituent members of the party or, failing agreement, in the
proportions determined by the arbitrator or arbitrators.

(9) In hearing and determining any dispute an arbitrator shall have the same powers as the

Labour Court.
[Subsection substituted by section 35 of Act 7 of 2005]

(10) An appeal on a question of law shall lie to the Labour Court from any decision of an
arbitrator appointed in terms of this section.

(11) Where the Labour Court or alabour officer has referred a dispute to compulsory arbitration,
no employee, workers committee, trade union, employer or employers organisation shall engage in
collective job action in respect of the dispute.

(12) Any person who contravenes subsection (11) shall be guilty of an offence and liable to afine
not exceeding level eight or to imprisonment for a period not exceeding two years or to both such fine
and such imprisonment.

(13) At the conclusion of the arbitration the arbitrator shall submit sufficient certified copies of
his arbitral award to each of the parties affected by it.

(14) Any party to whom an arbitral award relates may submit for registration the copy of it
furnished to him in terms of subsection (13) to the court of any magistrate which would have had
jurisdiction to make an order corresponding to the award had the matter been determined by it, or, if
the arbitral award exceeds the jurisdiction of any magistrates court, the High Court.

(15) Where arbitral award has been registered in terms of subsection (14) it shall have the effect,

for purposes of enforcement, of acivil judgment of the appropriate court.
[Section substituted by section 34 of Act 17 of 2002]

99
[Section repealed by section 34 of Act 17 of 2002]
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100
[Section repealed by section 34 of Act 17 of 2002]

101 Employment codes of conduct
(1) An employment council or, subject to subsections (1a), (1b) and (1c), a works council may
apply in the manner prescribed to the Registrar to register an employment code of conduct that shall

be binding in respect of the industry, undertaking or workplace to which it relates.
[Subsection substituted by section 35 of Act 17 of 2002]

(18) Where an employment council has registered a code governing employers and employees
represented by it, no works council may apply for the registration of a code in respect of any industry,
undertaking or workplace represented by the employment council unless it first refers the code to the

employment council for its approval.
[Subsection inserted by section 35 of Act 17 of 2002]

(1b) Where a code is registered by a works council in respect of any industry, undertaking or
workplace represented by an employment council and the employment council subsequently registers
its own code, the code registered by the employment council shall supersede that of the works council,

unless the works council refersit to the employment council for approval.
[Subsection inserted by section 35 of Act 17 of 2002]

(1c) Where an employment council refuses to approve a code made by a works council in terms
of subsection (1a) or (1b), the works council may refer the matter to a labour officer, and the
determination of the labour officer on the matter shall be final unless the parties agree to refer it to

voluntary arbitration.
[Subsection inserted by section 35 of Act 17 of 2002]

(2) On application being made in terms of subsection (1), the Registrar shall, if heis satisfied that
the employment code concerned provides for the matters referred to in subsection (3), register the
employment code in the manner prescribed.

(3) An employment code shall provide for—

(a) the disciplinary rules to be observed in the undertaking, industry or workplace concerned,
including the precise definition of those acts or omissions that constitute misconduct;

(b) the procedures to be followed in the case of any breach of the employment code;

(c) the penalties for any breach of the employment code, which may include oral or written
warnings, fines, reductions in pay for a specified period, suspension with or without pay or
on reduced pay, demotion and dismissal from employment;

(d) the person, committee or authority that shall be responsible for implementing and enforcing
the rules, procedures and penalties of the employment code;

(e) the natification to any person who is aleged to have breached the employment code that
proceedings are to be commenced against him in respect of the alleged breach;

() the right of a person referred to in paragraph (e) to be heard by the appropriate person,
committee or authority referred to in paragraph (d) before any decision in his case is made;

(g) awritten record or summary to be made of any proceedings or decisions taken in terms of
the employment code, which record or summary shall be made at the time such proceedings
and decisions are taken.

(4) An applicant referred to in subsection (2) may, at any time after the registration of an
employment code, apply in the manner prescribed to the Registrar to register any amendment to the
employment code, and subsection (3) shall apply, mutatis mutandis, in relation to that amendment.

(5) Notwithstanding this Part, but subject to subsection (6), no labour officer shall intervene in
any dispute or matter which is or is liable to be the subject of proceedings under an employment code,
nor shall he intervene in any such proceedings.

(6) If a matter is not determined within thirty days of the date of the notification referred to in
paragraph (e) of subsection (3), the employee or employer concerned may refer such matter to a
labour officer, who may then determine or otherwise dispose of the matter in accordance with section
ninety-three.

@ ..

[Subsection repealed by section 35 of Act 17 of 2002]

[Subsection repealed by section 35 of Act 17 of 2002]
(9) The Minister may, after consultation with representatives of trade unions and employers
organizations, by statutory instrument publish a model employment code of conduct.
(10) An employment council or works council may, by making application in terms of subsection
(1), adopt the model employment code referred to in subsection (9), subject to such modifications as
may be appropriate to the industry, undertaking or workplace concerned.
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[Section amended by section 45 of Act 17 of 2002]

PART XIl1l

COLLECTIVE JoB ACTION

102 Interpretation in Part XIlII
In this Part—

“appropriate authority”.....
[Definition repealed by section 36 of Act 17 of 2002]

“disposal order” means an order made in terms of section one hundred and seven,;
“essential service” means any service—
(a) theinterruption of which endangers immediately the life, personal safety or health of
the whole or any part of the public; and

(b) that isdeclared by notice in the Gazette made by the Minister, after consultation with
the appropriate advisory council, if any, appointed in terms of section nineteen, to be
an essential service;

[Definition amended by section 36 of Act 17 of 2002]
“lawful collective job action” means collective job action which is not prohibited in terms of
subsection (3) of section one hundred and four;
“lock-out” means any one or more of the following acts or omissions by any person who is or has
been an employer—

(@) the exclusion by him of any person or number of persons, who are or have been in
his employ, from any premises on which work provided by him is or has been
performed; or

(b) thetotal or partia discontinuance by him of his business or of the provision of work;
or

(c) the breach or termination by him of the contracts of employment of any person or
number of personsin his employ; or

(d) therefusal or failure by him to re-employ any person or number of persons who have
been in his employ;
if that exclusion, discontinuance, breach, termination, refusal or failure isin consequence of a
dispute regarding conditions of employment or other matters, and the purpose of that
exclusion, discontinuance, breach, termination, refusal or failure is to induce or compel any
persons who are or have been in his employ or in the employ of other persons to agree to or
comply with any demands concerning conditions of employment or re-employment or other
matters made by him or on his behalf or by or on behalf of any other person who is or has
been an employer;
“show cause order” means an order made in terms of section one hundred and six;

“unlawful job action”.....
[Definition repealed by section 36 of Act 17 of 2002]

103 Appeal against declaration of essential service

Any person who is aggrieved by any statutory instrument by the Minister declaring any service or
occupation to be an essential service may appeal against such notice to the Labour Court, and the
Labour Court may vary or revoke the statutory instrument asit deems just.
104 Right to resort to collective job action

(1) Subject to this Act, al employees, workers committees and trade unions shall have the right

to resort to collective job action to resolve disputes of interest.
[Subsection substituted by section 37 of Act 17 of 2002]

(2) Subject to subsection (4), no employees, workers committee, trade union, employer,
employers organisation or federation shall resort to collective job action unless—
(a) fourteen days’ written notice of intent to resort to such action, specifying the grounds for the
intended action, has been given—
(i) to the party against whom the action is to be taken; and

(if) to the appropriate employment council; and
(iii) to the appropriate trade union or employers organisation or federation in the case of
members of a trade union or employers organisation or federation partaking in a
collective job action where the trade union or employers organisation or federation is

not itself resorting to such action;
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and
(b) an attempt has been made to conciliate the dispute and a certificate of no settlement has been

issued in terms of section ninety-three.
[Subsection substituted by section 37 of Act 17 of 2002]

(3) Subject to subsection (4), no collective job action may be recommended or engaged in by—
(a) any employees, workers committee, trade union, employer, employers organisation or
federation—
(i) if the persons concerned are engaged in an essential service; or
(i) if theissuein disputeisadispute of right; or
(i) if the parties to the dispute have agreed to refer the dispute to arbitration;
or
(b) any employees, workers committee or employer, if there is in existence a registered trade
union or employers organisation which represents the interests of the employees or
employers concerned and that trade union or employers organisation has not approved or
authorised the collective job action; or
(c) any trade union, employers organisation or federation unless the trade union, employers
organisation or federation is registered; or
(d) any workers committee, if there is in existence a union agreement which provides for or
governs the matter in dispute, and such agreement has not been complied with or remedies
specified therein have not been exhausted as to the issue in dispute; or
(e) any workers committee, trade union or employers organisation, except with the agreement of

the majority of the employees or employers, as the case may be, voting by secret ballot.
[Subsection substituted by section 37 of Act 17 of 2002]

(4) Nothing in subsection (1), (2) or (3) shall be deemed to prevent collective job action from
being resorted to—
(a) in order to avoid any occupational hazard which is reasonably feared to pose an immediate
threat to the health or safety of the persons concerned:
Provided that—
(i) the occupational hazard has not been deliberately caused by the persons resorting to
the collective job action;
(i) the collective job action resorted to shall remain proportional in scope and locality to
the occupational hazard in question;
(iii) the collective job action shall diminish in proportion as such occupational hazard
diminishes;
(b) in defence of an immediate threat to the existence of a workers committee or a registered

trade union.
[Paragraph amended by section 37 of Act 7 of 2005]

104APicketing
(1) Inthe section—
“picket” means a gathering of members and supporters of a trade union or workers committee for
either or both of the following purposes—
(@) demonstrating peacefully—

(i) insupport of any collective job action; or
(if) in opposition to any lock-out;
and
(b) peacefully persuading other members of the trade union or workers committee or
employees of the industry, undertaking or workplace represented by the trade union
or workers committee to take part in the collective job action or demonstration.

(2) A registered trade union or workers committee may authorise a picket.
(3) Notwithstanding any other law regulating the right of assembly, a picket authorised in terms
of subsection (2) may be lawfully conducted—

(a) outside the premises of an employer or in any place to which the public has access; and

(b) if so authorised by a collective bargaining agreement, or a code of picketing agreed between
the Minister and the appropriate advisory council, if any, appointed in terms of section
nineteen and prescribed by regulations made in terms of section one hundred and nineteen,
inside the premises of the employer concerned in any area that does not substantially affect

production.
[Section inserted by section 38 of Act 17 of 2002]
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105 Lock-outs and actions connected therewith
No employer or employers organization shall—
(a) threaten, recommend or engage in a lock-out, except in accordance with sections one
hundred and two and one hundred and four; or
(b) without the consent of the Minister, lay off, suspend or dismiss any employee or withhold
wages or benefits due to any employee as a consequence of or in connection with alock-out.
(2) No employer or employers organisation or federation, or officia or office-bearer of such
employers organisation or federation, shall threaten, recommend, encourage, incite, organise or
engage in an unlawful collective job action referred to in paragraph (b) of the definition of that termin
section two.
(3) Where more than one person referred to in subsection (2) threatened, recommended,
encouraged, incited, organised or engaged in the unlawful collective job action, their liability therefor

shall bejoint and several.
[Section substituted by section 39 of Act 17 of 2002]

106 Show cause orders

(1) Whenever a workers committee, trade union, employers organisation or federation of
registered trade unions or employers organisations (hereafter in this section called a “responsible
person”) threatens, recommends, encourages, incites, organises or engages in any collective action
referred to in subsection (1) of section one hundred and nine (hereinafter in this section and section
one hundred and seven called an “unlawful collective action”), the Minister, acting on his own
initiative or upon the application of any person affected or likely to be affected by the unlawful
collective action, may issue an order calling upon the responsible person to show cause why a disposal
order should not be made in relation thereto:

Provided that the Minister may call both parties to appear before him or her for submissions

before he or she issues a show cause order if he or she deems it necessary that they appear.
[Proviso inserted by section 36 of Act 7 of 2005]

(2) A show cause order—
(a) shall specify—
(i) the date, time and place at which the responsible person must appear before the
Labour Court to show cause why a disposal order should not be made; and
(if) theorder or action desired or proposed;
(b) may direct that pending the issuance of a disposal order, the unlawful collective action

concerned be terminated, postponed or suspended.
[Section substituted by section 40 of Act 17 of 2002]

107 Disposal orders
(1) On the return day of a show cause order the Labour Court shall, at the time and place
specified in the order, inquire into the matter and shall afford the parties concerned an opportunity of
making representations in the matter.
(2) After conducting an inquiry in terms of subsection (1), the Labour Court may issue a disposal
order directing that—
(a) theunlawful collective action be terminated, postponed or suspended; or
(b) the issue giving rise to the unlawful collective action concerned be referred to another
authority to be dealt with in terms of Part X1l and that, pending the determination of the
issue in terms of that Part, the unlawful collective action concerned be terminated,
postponed or suspended.
(3) Without derogation from the generality of the powers conferred upon the Labour Court in
terms of subsection (2) to make a disposal order, such order may provide for—
(a) inthe case of an unlawful collective action other than alock-out—

(i) discharge or suspension of an employer’s liability to pay all or part of the wages or
benefits due to specified employees or categories of employees engaged in the
unlawful collective action, in respect of the duration of such collective action or part
thereof;

(i) the employer, to take disciplinary action in terms of the code or law, or lay off or
suspend with or without pay, specified employees or categories of employees

engaged in the unlawful collective action;
[Subparagraph amended by section 37 of Act 7 of 2005]

(iti) the lay off or suspension, with or without pay, of specified employees or categories
of employees not engaged in the unlawful collective action for such period as may
be specified where such lay off or suspension is necessitated by the collective action;
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(iv) the dismissal of specified employees or categories of employees engaged in the
unlawful collective action;
(v) the prohibition of the collection of union dues by any trade union concerned for such
period as may be specified;
(vi) the suspension or rescission of the registration of the trade union involved in the
collective job action;
(vii) the taking of disciplinary action by the employer in the case of employees on
collective job action, in terms of the code or any other sanction as the circumstances

permit, in respect of defiance of a show cause order.
[Subparagraph inserted by section 37 of Act 7 of 2005]

(b) inthe case of an unlawful collective action consisting of alock-out—
(i) where wages or benefits due to employees have been withheld or suspended, the
payment of such wages or benefits;

(if) the resumption of the normal operations of the undertaking concerned;

(iti) where any employees have been laid off, suspended or dismissed, the reinstatement
of such employees with all necessary wages, compensation and other related
benefits,

(iv) the suspension or dismissal of specified managerial employees who are responsible
for or have provoked, or contributed to, the lock-out.

[Section substituted by section 40 of Act 17 of 2002]

108 Protection of persons engaged in lawful collective action

(1) Inthis section and section one hundred and nine—

“lawful collective action” means any collective job action that complies with this Part in respect
of its notification and other matters provided for under this Part, and “unlawful collective
action” shall be construed accordingly.

(2) It shal not be adelict or breach of contract for any workers committee, registered trade union,
registered employers organisation or registered federation of registered trade unions or employers
organisations (hereinafter in this section called a “protected person”) to threaten, recommend or
engage in a lawful collective action, and no protected person shall be liable to any civil liability or
proceedings therefor other than as specified in this Part:

Provided that such immunity from suit shall not extend to wilful acts or omissions threatening or
resulting in the destruction of, or damage to, property other than the perishing of goods caused by
employees’ absence from work on account of such collective action.

(3) All individual employees and officials or office-bearers of a protected person, shall be entitled
to the same immunity as is conferred upon a protected person in terms of subsection (2) and, in
addition, his employment shall not be terminated on the ground that he has threatened, recommended
or engaged in any lawful collective action.

(4) An employer is not obliged to remunerate an employee for services that the employee does
not render during the lawful collective action except where the employee’s remuneration includes
payment in kind by way of accommodation, the provision of food and other basic amenities of life, in
which event the employer shall not discontinue such payment in kind unless the employee declines
such remuneration:

Provided that, at the conclusion of the collective action, the employer may recover the monetary
value of such remuneration by action instituted in the Labour Court.

(5) An employer may not employ any person for the purpose of performing the work of an

employee who islocked out.
[Section substituted by section 40 of Act 17 of 2002]

109 Liability of persons engaged in unlawful collective action

(1) If aworkers committee, trade union, employers organisation or federation of registered trade
unions or employers organisations (hereinafter in this section called a “responsible person”), or any
individual employer or employee or group of individua employers or employees, recommends,
advises, encourages, threatens, incites, commands, aids, procures, organises or engages, in any
collective action which is prohibited in terms of subsection (3) of section one hundred and four, the
responsible person, and every official or office-bearer of the responsible person, or, as the case may
be, individual employer or employee or group of individual employers or employees, shall be guilty of
an offence and liable to a fine not exceeding level fourteen or to imprisonment for a period not
exceeding five years or to both such fine and such imprisonment.

(2) Any person other than a person referred to in subsection (1) who recommends, advises,
encourages, threatens, incites, commands, aids or procures any collective action which is prohibited in
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terms of subsection (3) of section one hundred and four, with the intention or realising that there is a
risk or possibility of bringing about such collective action, shall be guilty of an offence and liable to a
fine not exceeding level fourteen or to imprisonment for a period not exceeding five years or to both
such fine and such imprisonment.

The test referred to in section 3 of the Public Order and Security Act [Chapter 11:17] shall apply
to determining whether or not the person whose conduct is in issue realised that there was a risk or
possibility that his conduct might bring about the collective action referred to in this subsection.

(3) The Minister may, by order in writing served on—

(a) atrade union or employers organisation which he believes on reasonable grounds to be in
contravention of subsection (1); and
(b) the employment council to which the trade union or employers organisation referred to in
paragraph (a) isaparty; and
(c) any employer who is party to a collective bargaining agreement with the trade union referred
to in paragraph (a);
suspend for such period, not exceeding twelve months, as shall be specified in the order, the right of
the trade union to levy, collect or recover union dues by means of a check-off scheme, or the right of
the employers organisation to collect membership fees.

(4) An order referred to in subsection (3) may be issued together with, or independently or
instead of, a show cause order.

(5) If—

(@) crimina proceedings against a trade union or employers organisation referred to in
paragraph (a) of subsection (3)—
(i) are not instituted within thirty days of the date of service of the order referred to in
subsection (3) on the trade union or employers organisation; or
(i) end otherwise than in conviction;
or
(b) the Labour Court declines to grant a disposal order;
the order shall be deemed to have been cancelled with effect from the last day for the institution of
criminal proceedings in terms of paragraph (a), or the date of acquittal or withdrawal of the criminal
proceedings, or the date when the Labour Court declined to grant an order referred to in paragraph (b),
whichever isthe earliest date.

(6) In addition to any penalty that may be imposed under subsection (1) or (2) and without

derogation from any other remedy available under any other law—
(a) aresponsible person, and every officia or office-bearer of the responsible person, and every
individual employer or employee who participates in any unlawful collective action; or
(b) aperson referred to in subsection (2);
as the case may be, shall be jointly and severaly liable, at the suit of any injured party, for any injury
to or death of a person, loss of or damage to property or other economic loss, including the perishing
of goods caused by employees’ absence from work, caused by or arising out of or occurring during
such collective action.

(7) Subject to Part XIX of the Criminal Procedure and Evidence Act [Chapter 9:07], a court
which has convicted a person of any offence in terms of subsection (1) that involves any loss, damage,
injury or death for which that person is liable in terms of this section shall forthwith award
compensation to any person who has suffered personal injury or whose right or interest in property of

any description has been lost or diminished as a direct result of the offence.
[Section substituted by section 40 of Act 17 of 2002]

110 Appeals

(1) Any personwho is aggrieved by—

(a) ashow cause order or the refusal to make such order; or

(b) adisposal order made by an appropriate authority or by the refusal of any such authority to

make such order;

may appeal to the Labour Court.

(2) The lodging of an appea in terms of subsection (1) shall not affect any order appealed
against;

Provided that pending the determination of the appeal, the Minister or the appropriate authority
may give such directions to, or impose such restrictions on, any of the parties as he considers fair and

reasonable, taking into account the respective rights of the parties and the public interest.
[Subsection amended by section 45 of Act 17 of 2002]
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111 Cessation of collective job action
Whenever—
(a) the underlying cause of any collective job action or lock-out which is threatened, anticipated
or in force has been removed; or
(b) the issue, dispute or complaint giving rise to any collective job action or lock-out which is
threatened, anticipated, or in force has been determined or resolved in terms of Part XII or
this Part; or
(c) any collective job action by aworkers committee or trade union is threatened, anticipated or
in force and the executive of such workers committee or trade union or federation thereof,
acting in terms of its constitution, has ordered the suspension of such collective job action;
or
(d) the termination, postponement or suspension of any collective job action or lock-out is
directed in any show cause order or disposal order which has been given,
any person who is or might become involved in such collective job action or lock-out shall, asthe case
may be, forthwith cease or refrain from participating in or threatening such collective job action or
lock-out.
112 Offences under Part XIlI
(1) Any person who contravenes or fails to comply with—
(a) subsection (2) or (3) of section one hundred and four; or
(b) section one hundred and five ; or
(c) adirection made in terms of paragraph (b) or (c) of subsection (2) of section one hundred
and six; or
(d) thetermsof adisposal order; or
(e) section one hundred and eleven;
shall be guilty of an offence and liable to a fine not exceeding level seven or to imprisonment for a
period not exceeding one year or to both such fine and such imprisonment.
(2) When imposing any penalty or sentence upon conviction for an offence in terms of subsection
(1), the court shall take into account—
(a) the terms of any show cause order or disposal order which has been made relating to the
offence concerned, and the extent to which the convicted person has complied with it; and

(b) the extent to which the dispute concerned has been resolved.
[Section substituted by section 4 of Act 22 of 2001]

PART XIV

EMPLOYMENT AGENCIES

113 Interpretation in Part XIV

(1) In this Part, “registrar” means the registrar of employment agencies referred to in section one
hundred and twenty-one.

(2) The registrar shall keep a register of employment agencies which have been registered in
terms of this Act, and shall perform such other functions as are imposed or conferred upon him under
this Act.

(3) The registrar may, subject to the directions of the Minister, delegate any of his functions to
any other person employed by the State.

114 Employment agencies to be registered

(1) No person shall—

(a) conduct an employment agency; or

(b) charge or recover any payment or reward for or in connection with the procurement of

employment through an employment agency;
unless that employment agency is registered under this Act.

(2) No person shal hold himself out as conducting an employment agency, unless that
employment agency is registered under this Act.

115 Application for registration, issue, variation and cancellation of certificates of
registration

(1) Application for the registration of an employment agency shall be made to the registrar in the
prescribed form.

(2) Upon an application made to him in terms of subsection (1), if the registrar—
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(a) is satisfied that the premises concerned are suitable for use as an employment agency, and
that having regard to any other relevant matters the application should be granted, he shall
grant the application and issue to the applicant a certificate of registration;

(b) isnot so satisfied as to the matters specified in paragraph (a), he shall refuse the application
and give reasons for hisrefusal.

(3) A certificate of registration shall specify—

(a) the name of the person to whom the certificate is issued; and

(b) the premises at which the businessis to be conducted; and

(c) the period for which the certificate shall be in force; and

(d) the area, including any foreign country, in respect of which the business may be conducted;
and

(e) the class or classes of persons or employment in respect of which the business may be
conducted; and

(f) any conditions subject to which the business may be conducted.

(4) The registrar may cancel the registration of an employment agency or vary the terms or
conditions of any certificate of registration—

(a) after due inquiry and for good cause, if he has notified the holder of the certificate of his
intention to do so, and has given the holder the opportunity of making representations to
him, and has considered any representations which the holder has made; or

(b) onthe application of the holder of the certificate.

(5) Any person aggrieved by a decision of the registrar made in the exercise of his functions
under this section may appeal against such decision to the Labour Court, which may determine the
matter in such manner asit deemsjust.

116 Duties of persons conducting employment agencies

(1) Every person who conducts or is in charge of an employment agency registered under this
Act shall—

(a) retain any record which by regulations made under this Act he is required to make for a

period of three years subsequent to the occurrence of the event recorded; and

(b) on demand by an employment officer made at any reasonable time during the said period of
three years, produce the said record for inspection; and

(c) furnish to the registrar such statistical information at such times and in such manner as may
be prescribed.

(2) No person shall charge or receive in respect of anything done or to be done at an employment
agency—

(a) any fee or other payment or reward at a rate higher than that which may, from time to time,
be prescribed for any particular area and class of business; or

(b) any fee or other payment or reward, unless provision has been made for the charging of such
fee, payment or reward in regulations made under this Act:

Provided that this subsection shall not apply to a business consultant carrying on business at the
same place as an employment agency in respect of anything done in the course of such business other
than the procurement of employment for clients.

117 Powers of employment officers

(1) An employment officer may, without previous notice and at any reasonable time during the
day, enter upon any premises of an employment agency for the purpose of conducting any search
therein where there are reasonable grounds for believing that such entry or search is necessary for the
prevention, investigation or detection of an offence in terms of this Part.

(2) In the exercise of the powers conferred upon him by subsection (1) an employment officer
may—

(a) require from any person conducting an employment agency the production of any books or
documents which relate to his business and which are or have been upon the premises or in
his possession or custody, or under his control; and

(b) at any place require from any person who has the possession or custody or control of any
books or documents relating to the business of any person who is or was conducting an
employment agency, the production of such books or documents; and

(c) examine and make extracts from, and copies of, any books or documents referred to in
paragraph (a) or (b); and

(d) require an explanation of any entry in any books or documents referred to in paragraph (a)
or (b); and
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(e) seize any book or document referred to in paragraph (a) or (b) that, in his opinion, may
afford evidence of the commission of any offence under this Act:

Provided that in the exercise of the powers conferred by this subsection, an employment officer
shall exercise such reasonable care as to ensure that the smooth and efficient running of an
employment agency is not unduly interfered with.

(3) Every employer in connection with whose employment agency any premises are occupied or
used, and every person employed by him, shall at all reasonable times during the day, furnish such
reasonable facilities as may be required by an employment officer for entering the premises for the
purpose of inspecting or examining the books and documents kept in the premises, or for making any
inquiry in relation thereto.

(4) No person shall—

(a) make afalse statement—
(i) inany representations to an employment officer; or
(i) when giving evidence to or before an employment officer investigating a case in
terms of this section;
which he knows to be false in any material particular, or which he has no reason to believe
to betrue; or
(b) refuse to answer any question which an employment officer, in the exercise of his functions
in terms of this section, has put to him; or
(c) refuse to comply to the best of his ability with any requirement made by an employment
officer in the exercise of hisfunctions in terms of this section; or
(d) hinder an employment officer in the exercise of his functions in terms of this section.
118 Offences under Part XIV

(1) Any person who fails to comply with—

(a) subsection (1) or (2) of section one hundred and fourteen; or

(b) any condition in a certificate of registration specified pursuant to paragraph (f) of subsection

(3) of section one hundred and fifteen;
shall be guilty of an offence and liable to a fine not exceeding level seven or to imprisonment for a
period not exceeding one year or to both such fine and such imprisonment.

(2) Any person who contravenes—

(a) subsection (1) or (2) of section one hundred and sixteen; or

(b) subsection (4) of section one hundred and seventeen; or

(c) any regulations made in terms of section one hundred and nineteen;
shall be guilty of an offence and liable to a fine not exceeding level five or to imprisonment for a
period not exceeding six monthsor to both such fine and such imprisonment.
[Subsection substituted by section 4 of Act 22 of 2001]
119 Minister may make regulations

(1) The Minister may make such regulations as he deems necessary or expedient for the purpose
of giving effect to, or for the better administration of, this Part.

(2) Regulations made in terms of subsection (1) may provide for—

(&) theform in which an application isto be made for a certificate of registration;

(b) thefeeto be paid for a certificate of registration or copies thereof;

(c) thefeeswhich may be charged in respect of the business of an employment agency;

(d) the surrender of certificates of registration where the conditions thereof are to be varied or
where such certificates are to be cancelled;

(e) therecordsto be kept in respect of an employment agency.

PART XV

GENERAL

120 Investigation of trade unions and employers organizations

(1) If the Minister has reasonable cause to believe that the property or funds of any trade union,
employers organization or federation are being misappropriated or misapplied, or that the affairs of
any trade union, employers organization or federation are being conducted in a manner that is
detrimental to the interests of its members as a whole, the Minister may order that such trade union,
employers organization or federation be investigated.

(2) For the purpose of any investigation referred to in subsection (1), the Minister shall appoint in
writing an investigator who shall, at all reasonable times and without prior notice, have power—

(a) to enter any premises; and

59



(b) to question any person employed on the premises; and

(c) toinspect and make copies of and take extracts from any books, records or other documents
on the premises;

connected with or related to the trade union, employers organization or federation under investigation.

(3) An investigator appointed in terms of subsection (2) shall report the results of his
investigation to the Minister as soon as practicable and, in so doing, may recommend, having regard to
all the circumstances of the case, that—

(a) inthe case of an unregistered trade union, employers organization, or federation such trade
union or employers organization or federation be wound up; or

(b) inthe case of aregistered trade union, employers organization or registered federation such
trade union, employers organization or federation—

(i) bede-registered and wound up; or
(i) beadministered in terms of subsection (7).

(4) During the period of investigation of a trade union, employers organization or federation no
person who is or has been an office-bearer of the trade union, employers organization or federation
concerned shall, without the consent of the investigator, in any way expend or dispose of any property
of the trade union, employers organization or federation concerned.

(5) Aninvestigator shall not refuse to grant consent in terms of subsection (4) in respect of any
expenditure or disposal which isin the ordinary and lawful course of business of the trade union, or
employers organization or federation concerned.

(6) Where the Minister accepts a recommendation made in terms of paragraph (a) or
subparagraph (i) of paragraph (b) of subsection (3), he shall—

(&) in the case of an unregistered trade union, employers organization or federation make
application to the High Court; or

(b) in the case of a registered trade union, employers organization or federation make
application to the Labour Court;

for the trade union, employers organization or federation concerned to be wound up in terms of its
congtitution.

(7) Where the Minister accepts a recommendation made in terms of subsection (3)(b)(ii), he shall
make application to the Labour Court to appoint or an administrator (or confirm the appointment of a
provisional administrator pursuant to proviso (b)) and such assistants as the administrator may require,
to administer the affairs of the trade union, employers organization or federation in respect of which
the recommendation was made:

Provided that—

(@) an administrator may not be appointed for more than six months or until the next annual
general meeting of the trade union, employers organization or federation concerned
whichever isthe later;

(b) pending determination by the Labour Court of an application to appoint an administrator, the
Minister may appoint a provisional administrator who shall exercise al the powers of a
substantive administrator until the provisional administrator’s appointment is confirmed by
the Labour Court or some other person is appointed with the leave of the Court as
substantive administrator;

(c) if the Labour Court refuses an application to appoint an administrator or confirm the
appointment of a provisional administrator, the refusal of the application shall not affect the
validity of anything done by the provisional administrator in good faith pursuant to this

section before the date of such refusal.
[Subsection inserted by section 17 of by Act 5 of 2015]

(8) An administrator appointed in terms of subsection (7) shall administer the affairs of the trade
union, employers organization or federation concerned in such a manner as to rectify the matters for
the rectification of which he or she was appointed and, in so doing, may, by notice in writing prohibit
any person who is or has been an office-bearer or employee of the trade union, employers organization
or federation from—

(a) expending, disposing of or in any way dealing with any property of the trade union,
employers organization or federation; or

(b) operating any account with any bank, building society or other financial institution on behalf
of the trade union, employers organization or federation:

Provided that the administrator shall authorize any transaction or expenditure which heis satisfied
forms part of the ordinary and lawful course of business of the trade union, employers organization or
federation.
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[Subsection inserted by section 17 of by Act 5 of 2015]

(9) If after due investigation an administrator appointed in terms of subsection (7) finds sufficient
evidence on a balance of probabilities that any person who is or has been an office-bearer or employee
of the trade union, employers organization or federation has misappropriated any property of the trade
union, employers organization or federation, the administrator may—

(a) make an affidavit to that effect incorporating, referring to or annexing thereto any evidence
so found; and

(b) lodge, on due notice to the office-bearer or employee or former office-bearer or employee
concerned (“the respondent™), an application to the Labour Court, together with the
affidavit, for an order directing the respondent by a certain day (the “restitution day”) not
being earlier than thirty days from the date that the application is set down to for hearing
(the “return day” of the application) to refund or return to such trade union, employers
organization or federation any property which the respondent has misappropriated from such

trade union, employers organization or federation.
[Subsection inserted by section 17 of Act 5 of 2015]

(10) If, on the return day of the application, the respondent makes no appearance or, after a
hearing, the Labour Court grants the application for the order with or without amendment, the
administrator shall, if the respondent does not comply fully or at all with the order by the restitution
day, submit the order for registration to whichever court would have had jurisdiction to make such an
order had the matter been determined by it, and thereupon the order shall have effect, for purposes of

enforcement, of acivil judgment of the appropriate court.
[Subsection inserted by section 17 of Act 5 of 2015]

(11) For the purposes of subsection (9), “misappropriate” in relation to the property or moneys of
the trade union, employers organization or federation under administration includes doing either or
both of the following in defiance of a notice referred to in subsection (8)—

(@) expending or disposing of the property of the trade union, employers organization or
federation; or
(b) withdrawing moneys from any account with any bank, building society or other financia

institution operated on behalf of the trade union, employers organization or federation.
[Subsection inserted by section 17 of Act 5 of 2015]

(12) Any person who—

(a) makes any false representation to, or otherwise wilfully hinders or obstructs an investigator

or administrator in the exercise of hisor her functions under this section; or—

(b) falsely holds himself or herself out to be an investigator or administrator; or

(c) contravenes subsection (4);
shall be guilty of an offence and liable to a fine not exceeding level seven or to imprisonment for a
period not exceeding one year or to both such fine and such imprisonment.
[Subsection inserted by section 17 of Act 5 of 2015]
121 Officials

(1) For the purposes of this Act, there shall be—

(@) a Registrar of Labour and such number of Assistant Registrars of Labour as may be

necessary for carrying out the functions assigned to such officers in terms of this Act; and

(b) such number of labour officers and employment officers as may be necessary for carrying

out the functions assigned to such officersin terms of this Act;
whose offices shall form part of the Public Service.

(2) With the approval of the Minister, the Registrar may delegate to any other officer referred to
in subsection (1) any of the functions conferred upon him by this Act, other than such power of
delegation.

(3) The Minister may give directions of a general nature to any officer referred to in subsection
(1) asto the performance of his functionsin terms of this Act.

(4) An officer referred to in subsection (1) shall be issued with a certificate signed by the
Registrar stating his officia title.

[Section substituted by section 41 of Act 17 of 2002]
122 Acquisition of undertakings by trade unions and trade union congress

(1) Whenever—

(8) an undertaking which employs persons who are members of one or more registered trade

unions or a federation thereof is to be discontinued; and

(b) it would be in the interests of consumers, the employees concerned and members of the

public generally that the undertaking be continued;
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the Minister may, subject to this section, direct all or any of the trade unions or the federation
concerned to endeavour in good faith to acquire the undertaking from their funds.

(2) Where the employees of an undertaking referred to in subsection (1) are not members of a
registered trade union, the Minister may, if it would be in the interests of consumers, the employees
concerned and members of the public generally that the undertaking be continued, subject to this
section, direct any federation, association or congress of trade unions to endeavour in good faith to
acquire the undertaking from the funds of such association or congress.

(3) Before making any direction in terms of subsection (1) or (2), the Minister shall consult the
employees and any trade union, federation, association or congress of trade unions concerned.

(4) When making any direction in terms of subsection (1) or (2), the Minister shall include
therein such directions as to the repayment by the employees concerned of such of the costs and
expenses of the federation, association or congress of trade unions concerned as the Minister thinksfit.
123 Minister may raise levies to meet certain expenses

(1) Subject to subsection (2), the Minister may, after consultation with the Minister responsible
for finance, by statutory instrument provide for the imposition and payment of levies on employees,
employers organizations, trade unions and federations thereof for the purpose of meeting the expenses
of all or any of the following—

a) .

( ) [Paragraph repealed by section 45 of Act 17 of 2002]

(b) the Labour Court; and

(c) employers organizations or any federation, association or congress of trade unions
recognized by the Minister as being representative of all or most registered trade unions; and

(d) employers organizations recognized by the Minister as being representative of all or most
registered employer organizations.

(2) Inimposing leviesin terms of subsection (1), the Minister shall take into account—

(a) the extent to which any person upon whom the levy is imposed has utilized or ought to
utilize the services of the Labour Court, federation, association or congress of trade unions

concerned; and
[Paragraph amended by section 45 of Act 17 of 2002]

(b) the ability of any person or organization upon whom the levy isimposed to pay the levy.
124 Protection against multiple proceedings

(1) Where any proceedings in respect of any matter have been instituted, completed or
determined in terms of this Act, no person who is aware thereof shall institute or cause to be instituted,
or shall continue any other proceedings, in respect of the same or any related matter, without first
advising the authority, court or tribunal which is responsible for or concerned with the second-
mentioned proceedings of the fact of the earlier proceedings.

2) .

( ) [Subsection repealed by section 4 of Act 22 of 2001]

125 Records to be kept by employers, principals and contractors

(1) Every employer upon whom any agreement, determination or regulation is binding under this
Act in relation to remuneration to be paid, time to be worked or such other particulars as may be
prescribed shall at all times keep, in respect of al persons employed by him, records of the
remuneration paid, of the time worked and of those other particulars.

(2) The form and manner in which the records referred to in subsection (1) shall be kept as
prescribed:

Provided that the Registrar may in writing authorize the keeping of such records in some other
form if the records so kept will, in his opinion, enable a labour officer or designated agent to ascertain
therefrom the required particulars.

(3) Whenever any agreement, determination or regulation regulates the rates at which or the
principles upon which payment shall be made by a principa or contractor to any person to whom any
work is given out on contract by that principal or contractor, every such principa or contractor shall at
al times keep records of payments made by him to any person to whom he has so given out work on
contract and of such other particulars as may be prescribed, and every such person to whom work has
so been given out on contract shall at all times keep records of payments received by him from any
such principal or contractor in respect of such work and such other particulars as may be prescribed.

(4) Every person who is or has been an employer or principa or contractor, as the case may be,
shall retain the records referred to in subsections (1) and (3) for a period of three years and shall
produce these records on demand made at any time during that period by—
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(a) alabour officer; or
(b) a designated agent acting within the scope of his authority, in terms of subsection (3) of
section sixty-three.

(5) If an employer fails to keep or retain the records referred to in this section or fasifies any
such record, it shall be presumed for the purposes of this Act that every employee employed by him
during the relevant period was engaged throughout that period for not less than the ordinary hours of
work applicable to that employee in terms of any agreement, determination or regulation under this
Act.

(6) Where it is proved that any statement or entry contained in any record is false, the person
required in terms of this section to keep that record shall be presumed, until the contrary is proved,
wilfully to have falsified that record.

(7) Any person who fails to comply with any of the provisions of this section applicable to him or
who wilfully falsifies any record referred to in this section shall be guilty of an offence and liable to a
fine not exceeding level five or to imprisonment for a period not exceeding six monthsor to both such

fine and such imprisonment.
[Subsection amended by section 4 of Act 22 of 2001]

126 Investigative powers of labour officers

(1) A labour officer—

(@) may without previous notice enter upon any premises in which any person is being
employed; and

(b) in respect of matters relating to wages, hours or conditions of work, may question, either
apart from or in the presence of others, any person who is or has been upon or in any
premisesin which any person is being employed; and

() may require from any person who is or has been upon or in any premises in which any
person is being employed the production then and there, or at atime and place fixed by the
labour officer, of al relevant books and documents which are or have been upon or in the
premises or in the possession or custody or under the control of any employer by whom the
premises are occupied or used, or of any employee of that employer; and
(d) may at any time and at any place require from any person who has the possession or custody
or control of any relevant book or document relating to the business of any person who is or
was an employer, the production then and there, or at a time and place fixed by the labour
officer, of that book or document; and

(e) may examine and make extracts from and copies of all books and documents produced to or
examined by him, and may require an explanation of any entries in any such books or
documents; and

() may seize any such books or documents as he believes on reasonable grounds may afford
evidence of any offence under this Act.

(2) Any employer in connection with whose business any premises are occupied or used, and
every person employed by him, shall at all times furnish such facilities as are required by a labour
officer for the purpose of exercising any of the powers conferred by subsection (1).

(3) Where any work is given out on contract to any person by a principa or contractor who is
himself an employer in or is engaged in the undertaking, industry, trade or occupation concerned, a
labour officer may exercise in relation to that principal or contractor any or all of the powers conferred
by subsection (1).

(4) Any labour officer exercising a power or performing a duty conferred or imposed upon him
by this section shall on demand produce the certificate furnished to him in terms of subsection (3) of
section one hundred and twenty-one.

(5) Any person who—

(a) refusesor failsto answer any question which a labour officer in the exercise of his functions

putsto him; or

(b) makes afase statement—

(i) inany representationsto alabour officer; or
(i) when giving evidence to or before a labour officer investigating a case in terms of
this Part:
which he knows to be false in any material particular, or which he has no reason to believe
to betrue; or
(c) refuses or fails to comply with any request made by a labour officer in the exercise of his
functions; or
(d) hinders alabour officer in the exercise of hisfunctions;
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shall be guilty of an offence and liable to a fine not exceeding level five or to imprisonment for a
period not exceeding six months or to both such fine and such imprisonment.
[Subsection substituted by section 40 of Act 17 of 2002]

127 Regulations

(1) The Minister may make regulations prescribing anything which, in terms of this Act, isto be
prescribed or which in his opinion, is necessary or convenient to be prescribed, for carrying out or
giving effect to this Act.

(2) Regulations made in terms of subsection (1) may provide for—

(a) theform of applications, notices or ordersin terms of this Act;

(b) the procedures to be followed in making applications or appeals and the procedures to be
followed by any official, board, tribunal or authority upon which functions are conferred in
terms of this Act;

(c) the examination and inspection of the books, records and documents of workers committees,
trade unions and employers organizations,

(d) therequirement by workers committees, trade unions and employers organizations to submit
returns concerning their affairs to the Minister or such officials as may be specified;

(e) theduties and functions of officersin terms of this Act;

() the fees payable in respect of the registration and variation of registration of atrade union or

employers organisation or federation thereof and the registration of employment councils.
[Paragraph inserted by section 43 of Act 17 of 2002]

(3) Regulations made in terms of subsection (1) may provide penalties for any contravention
thereof:
Provided that no such penalty shall exceed afine of level five or imprisonment for a period of six

months or both such fine and such imprisonment.
[Subsection amended by section 4 of Act 22 of 2001]

128 Offences by and in respect of labour officers, designated agents and officials
(1) Any person who—

a) ...
( ) [Paragraph repealed by section 4 of Act 22 of 2001]
(b) fasely holds himself out to be—
(i) alabour officer; or
(i) adesignated agent of an employment council; or
(iii) an official of atrade union or employers organization;
or
(c) being an officer, agent or officia referred to in paragraph (b), falsely represents that he is
authorized by the Minister, an employment council or a trade union or employers
organization to collect any moneys when heis not so authorized;
shall be guilty of an offence and liable to a fine not exceeding level seven or to imprisonment for a

period not exceeding one year or to both such fine and such imprisonment.
[Subsection amended by section 4 of Act 22 of 2001]
2 ..

[Subsection repealed by section 4 of Act 22 of 2001]

64



